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Policy Statement 
 
 

 
NHS Leeds Clinical Commissioning Group (referred to as the CCG), requires its employees and 
those from whom it contracts services to be fully aware of their duties and responsibilities under the 
MCA 2005 and Deprivation of Liberties Safeguards, to have regard to the guidance in the Codes of 
Practice.  
 
The CCG will ensure that all staff employed by them are aware of their responsibilities under the 
MCA and will ensure staff operate at all times in accordance with the MCA and the accompanying 
code of practice 
 
The CCG aspires to the highest standards of corporate behaviour and clinical competence, to 
ensure that safe, fair and equitable procedures are applied to all organisational transactions, 
including relationships with patients, their carers, public, staff, stakeholders and the use of public 
resources. In order to provide clear and consistent guidance around MCA standards, the CCG will 
develop documents to fulfil all statutory, organisational and best practice requirements and support 
the principles of equal opportunity for all.  
 
The CCG as commissioner has a duty to ensure provider services are delivered in accordance with 
the MCA 2005 framework and that the rights of those who use services are promoted and 
protected. The CCG has a responsibility for commissioning high quality care and treatment and 
needs to ensure commissioners and providers understand the MCA legal framework and its 
supporting Code of Practice to ensure this is embedded through its commissioning arrangements 
whilst monitoring compliance through the safeguarding standards and CCG’s contract 
management.  

 
 
 
Status  
 

This policy is a corporate policy. 
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1. Introduction  
 
The Mental Capacity Act (MCA 2005) promotes the empowerment of individuals to make decisions for 

themselves as far as is possible and protects adults (16 years and above) who may lack capacity to 

make their own decisions. The Act came into force in 2007 to provide a framework for protecting people 

who may lack mental capacity to make specific decisions for themselves and for those who wish to plan 

for a time when they may lack such capacity in relation to specific decisions.  

Other relevant legislation includes, but is not limited to, the Care Act 2014, Care Standards Act 2000, 

Data Protection Act 1998, Disability Discrimination Act 1995, Equality Act 2010, Human Rights Act 

1998, Mental Health Act 1983, National Health Service and Community Care Act 1990 and Human 

Tissue Act 2004. 

The MCA is built on five statutory principles that guide and inform decision-making when working with 

people who may lack capacity for making choices in some aspects of their life including their health 

care.  

 

The underlying philosophy is to uphold human rights and autonomy, ensuring that any decision made, 

or action taken must be made in the best interests of the individual. The Act requires an individualised 

individual-centred approach that prioritises the interests and wishes of the individual who may lack 

capacity in a decision to be made. 

 

The MCA provides legal protection from liability for carrying out certain actions in connection with the 

care and treatment of people who lack capacity providing it can be demonstrated that:  

• The principles of the MCA have been observed  
• An assessment of capacity has been carried out and documented  
• It is reasonably believed that the individual lacks capacity in relation to the matter, and 
• It is reasonably believed that it is in the best interests of the individual for the action to be taken.  

 

The Deprivation of Liberty Safeguards (DoLS 2009) applies to people aged 18 or over and their 

purpose is to prevent arbitrary decisions that deprive people who lack capacity of their liberty. People 

can be deprived of their liberty in hospitals, hospices, care homes, their own homes/shared lives and 

supported living accommodation but DoLS only covers care homes and hospitals. In all other instances 

the Court of Protection provides the necessary authorisation. 

The MCA is accompanied by two Codes of Practice for MCA and DoLS. Both are essential guidance 

and there is an obligation for those providing health and social care to have regard to the codes. Any 

departure from the codes should be substantiated and only undertaken with advice from MCA Leads 

and specialists.  

NHS commissioners require a good understanding of both MCA and DoLS so they can be assured that 

commissioned services are carrying out assessments of capacity appropriately and that decisions 

made on behalf of people who lack capacity are made in their best interests and no one is deprived of 

their liberty without the legal requirements. Staff working for the CCG in clinical roles need to have a 

good understanding of MCA and DoLS so that they can ensure their practice is lawful and safeguard 

service users/patients human rights. 
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2. Scope of the Policy  
 
This policy applies to all employees of the CCG, who have a responsibility to comply with the legal 
framework under the MCA and DoLS Acts. 
 
The policy must be read in conjunction with the MCA 2005 itself and the MCA and DoLS Codes of 
Practice as well as the CCG’s Safeguarding Policy. 
 

3. Purpose of the policy  
 
The ultimate purpose of this policy is to ensure that NHS Leeds CCG staff are in a good place to utilise 
the principles of the MCA to proficiently safeguard the autonomy and fundamental rights of the citizens 
in Leeds who might lack capacity. 
 
This policy aims to ensure that no act or omission by NHS Leeds CCG as a commissioning 
organisation, or via the services it commissions, is in breach of the Mental Capacity Act (2005) or 
Deprivation of Liberty Safeguards (2009) and to support staff in fulfilling their obligations. 
 
In developing this policy NHS Leeds CCG (hereafter referred to as the CCG) recognises that the 
implementation of the Mental Capacity Act is a shared responsibility with the need for effective 
integrated working between those who might lack capacity, other agencies and practitioners.  
 
The policy also aims to provide direction and guidance to all staff employed directly by the CCG who 
are involved in the assessment, care, treatment or support of people over 16 years of age who may 
lack the capacity to make specific identified decisions. 
 

4. Definitions 
 
In this policy, the following terms have the meanings given below: 
 

Advance 

Decision to 

Refuse 

Treatment 

 A legal power that can be exercised by anyone aged 18 or older 

who has mental capacity to make an ADRT, allowing them to refuse 

specified treatments when they lack the mental capacity to consent 

to such treatment in the future. They are legally binding. 

Best 

Interests:  

Any act done or decision made on behalf of an individual who lacks 

capacity must be done or made in their Best Interests. Section 4 of 

the MCA (2005) sets out a non-exhaustive checklist. The Supreme 

Court has described best interests as the patient’s ‘welfare in the 

widest sense, not just medical but social and psychological’ 

Care and 

treatment 

The provision of services, support or other activity to individuals in 

need of social care or healthcare, and carers in need of support 

Court of 

Protection 

The MCA 2005 created this court which has jurisdiction relating to 

the whole of the Act. 

Decision-

maker 

 

Responsible for deciding what is in the Best Interests of an 

individual who lacks capacity. 
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Deputy The Court of Protection has the power to appoint a deputy to make 

decisions on behalf of an individual who lacks mental capacity. If an 

issue is one that falls within a deputy’s power, then their decision is 

binding 

Independent 

Mental 

Capacity 

Advocate 

 

An individual appointed to provide support and representation to a 

patient who lacks capacity to make a specific decision 

Lasting 

Power of 

Attorney 

(LPA): 

A legal power that can be exercised by anyone aged 18 or older 

who has mental capacity, allowing them to appoint an attorney to 

make best interest decisions for them when they lack mental 

capacity. If an issue is one that falls within an attorney’s power, then 

their decision is legally binding. 

Mental 

Capacity 

Act 

An Act of Parliament that contains the law dictating when an 

individual aged 16 or older can be found to lack mental capacity, 

how decisions must be made for people who lack mental capacity, 

and related matters. 

Practitioner Staff directly interfacing with members of the public: individuals with 

needs, carers, families and representative 

Staff All employees (including those on fixed-term contracts), temporary 

staff, bank staff, locums, agency staff, contractors, volunteers 

(including celebrities), students, apprentices and any other others 

undertaking any type of work experience or work-related activity 

Supervisory 

Body  

The Local Authority which covers the individual’s normal place of 

residence. Local Authorities are responsible for considering a DoLS 

request, arranging the required assessments and authorising (or 

not) a DoLS authorisation. 

 

For the rest of useful definitions visit scie website at MCA and DoLS definition of terms   
 

 
All references to any statute or statutory provision shall be deemed to include references to any statute 
or statutory provision which amends, extends, consolidates or replaces the same and shall include any 
orders, regulations, codes of practice, instruments or other subordinate legislation made thereunder 
and any conditions attaching to them. 
 

5. Roles and Responsibilities 
 
The Governing Body 
The CCG has delegated responsibility to the Governing Body for setting the strategic context in which 
organisational process documents are developed, and for establishing a scheme of governance for the 
formal review and approval of such documents 
 
The Director of Nursing and Quality 
The director of nursing is responsible for ensuring that the organisational accountability for delivering 
the Mental Capacity Act and Deprivation of Liberty Safeguards is discharged effectively across the local 
health economy through the CCG commissioning arrangements. The role is supported by the Head of 

https://www.google.com/search?q=Glossary+of+terms+relating+to+Mental+Capacity+Act+and+Deprivation+of+Liberty+Safeguards&oq=Glossary+of+terms+relating+to+Mental+Capacity+Act+and+Deprivation+of+Liberty+Safeguards&aqs=edge.0.69i59j69i60l2.1591j0j1&sourceid=chrome&ie=UTF-8
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Safeguarding who holds delegated responsibility. 
 
Mental Capacity Act & Deprivations of Liberty Lead  
The MCA/DoLS Lead will take a strategic and professional lead on all aspects of the NHS contribution 
to and MCA/DoLS across the CCG’s area, which includes all commissioned providers. This includes:  
 
• Ensuring assurance arrangements are in place within the CCGs and provider services. 
• Provide professional leadership, advice and support to CCG staff and adult safeguarding leads and 

MCA professionals across provider trusts/services and independent contractors. 
• Represent the CCG on relevant committees, networks and multiagency groups charged with 

responsibility for leadership, oversight and implementation of the MCA and DoLS. 
• Lead and support the development of MCA and DoLS policy, and procedures in the CCG in 

accordance with national, regional, local requirements. 
• Provide advice and guidance in relation to MCA/DoLS training including standards.  
• Ensure quality standards for MCA/DoLS are developed and included in all provider contracts and 

compliance is evidenced. 
• Work closely with the Designated Nurse for Safeguarding Children to ensure that where appropriate 

there is effective information flow across both adults and children.  
• Ensure that systems are in place within the CCG to make appropriate applications to the Court of 

Protection 
• Work in partnership with the Local Authority to achieve the above aims. 
• Work closely with primary care supporting with MCA advice and training as indicated 

 
 

 
The CCG Quality Committee 
Have a responsibility for development, implementation, review and monitoring effectiveness of these 
policies and procedures on behalf of the CCG Governing Body, receiving assurance via regular and 
exception reporting, annual reports and the safeguarding report updates 
 
 

6. CCG Staff  
 
 
All staff, including subcontracted, temporary or agency staff, students and volunteers, having contact 
with patient groups must be familiar with the 5 statutory principles of the MCA. They need to 
understand DoLS principles and be able to recognise when an individual is being deprived of their 
liberty, follow the legislation as set out in this and national policy having due regard to the Code of 
Practice. This includes staff undertaking training and maintaining their skills. 
 
 
All staff employed by the CGG including, commissioners, contract managers, directors and those in 
administerial roles should have an awareness of the MCA and DoLS principles. The level of knowledge 
needed will be depend on the nature of their role as advised by the National Mental Capacity Act 
Competency Framework  
 
 
MCA Training Level 1: This is suitable for those in administrative roles and those who have no direct 
contact with patients for examples secretaries, administrative staff, some health care assistants. To 
achieve this staff should complete The Safeguarding Children, Adults at Risk and Mental Capacity Act 
Level 1 - Basic Awareness/ Induction Workbook 
 

https://www.suffolk.gov.uk/assets/Adult-social-care-and-health/mental-capacity-and-deprivation-of-liberty-safeguards/National-MCA-Competency-Framework.pdf
https://www.suffolk.gov.uk/assets/Adult-social-care-and-health/mental-capacity-and-deprivation-of-liberty-safeguards/National-MCA-Competency-Framework.pdf
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MCA Corporate Training level 2: For commissioners and managers who have no direct contact with 
patients, yet they influence and monitor how services run. Useful to understand how we seek 
assurance in relation to MCA and what quality standards are key e.g. commissioners, contract 
managers quality managers  
 
 
 MCA in Practice Training level 2/3: For practitioners and professionals who are engaged in direct 
contact patient roles and those who are involved in capacity assessments and best interest meetings 
e.g. continuing care nurses, social workers, occupational therapists, pharmacists and GP’s 
 
 
CCG staff hold a responsibility to ensure that MCA and DoLS principles and standards are reflected in 
commissioning processes and contracting arrangements. 

 
 

7. Key Principles of the Mental Capacity Act 
 
The Mental Capacity Act 2005 (MCA) is underpinned by five key principles, set out in section 1 of the 
MCA, that put the individual at the centre of decision making and provides a framework for staff when 
providing care and treatment: 
 

Principle 1:  

Assume Capacity: 

Every adult has the right to make their own decisions if 
they have capacity to do so. An individual must therefore 
always be assumed to have capacity unless it is 
established otherwise.  

Principle 2: 

Practical steps to 
maximise decision 
making capacity: 

An individual is not to be treated as unable to make a 
decision unless all practicable steps to help him/her make 
the decision have been taken without success 

Principle 3: 

Unwise decisions: 

An individual is not to be treated as unable to make a 
decision because he or she makes what others may 
consider to be an eccentric or unwise decision 

Principle 4: 

Best Interest: 

Any act done, or decision made, under the Mental 
Capacity Act for or on behalf of an individual who lacks 
capacity must be done or made in his\her best interests. 

Principle 5: 

Least Restrictive 
Alternative: 

Before an act is done, or a decision is made, regard must 
be had to whether the purpose for which it is needed can 
be effectively achieved in a way that is less restrictive for 
the individuals rights and freedom of action. 

 

Further information can be found in Chapter 2 of the MCA Code of Practice.   
 
   
 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/921428/Mental-capacity-act-code-of-practice.pdf


  

 11 

8. Assessing Mental Capacity  
 

8.1 When is a Mental Capacity Assessment needed?  
 
Decision making capacity refers to an individual’s ability to make decisions and take actions for 
themselves, from everyday decisions such as what to eat, to more significant ones such as whether to 
accept or refuse serious medical treatment.   
 
An individual lacks capacity in relation to a matter if, at the material time, he is unable to make a 
decision for himself in relation to the matter.  
 
Capacity assessments refer to an individual’s ability to make a particular decision at a particular 
moment in time; they are not a blanket judgment on an individual’s ability. 
 
When a decision needs to be made, but there is concern that the individual may lack capacity then an 
assessment of the urgency of the decision needs to be made:  
 
When an urgent decision needs to be made:  
It is possible to treat someone if a clinician reasonably believes an individual lacks capacity to consent 
to the specific treatment and that the treatment is in their best interests and necessary to save their life 
or to prevent a significant deterioration in their condition - do what is immediately necessary to prevent 
serious harm and to pass the point of crisis. 
 
The individual’s capacity to make the decision and their best interest need to be considered and 
demonstrated in documentation following the delivery of care and treatment that is immediately 
necessary. Consideration should also be made to keep the individual as informed as possible during 
the care/treatment as appropriate.  
 
The Decision is not urgent:  
 
If the individual is likely to regain capacity, the decision should be delayed until such a time that the 
individual has the capacity to make the decision for themselves (please see section 8.4 on supporting 
an individual to make their own decisions and the principles of assessing capacity detailed below 
should be followed if needed) 
 

8.2 Who should assess mental capacity? 
 
The individual who assesses an individual’s capacity to make a decision will usually be the individual 
who is directly concerned with the individual at the time the decision needs to be made. The individual 
is the decision maker. 
 
This means that different people will be involved in assessing an individual’s capacity to make different 
decisions at different times. The decision as to who is the best individual to assess for capacity 
depends on the decision that needs to be made 
 
For more complex decisions and assessments it may be necessary to utilise other specialist 
professionals when undertaking capacity assessments so that all the relevant information and 
risks/benefits of the decision to be made can be explained following principle 2 of the MCA. For 
example, it may be necessary to involve a Speech and Language Therapist or a Tissue Viability Nurse 
to provide information about the risks and benefits of a particular decision. 
 
Other factors that may indicate other professional involvement: 
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The gravity of the decision or its consequence  
Where the individual concerned disputes a finding of incapacity  
Where there is disagreement between family members, carers and/or professionals as to the 
individual’s capacity  
Where the individual concerned is expressing different views to different people, perhaps through trying 
to please them  
Where there is concern that undue pressure or coercion is being placed on the individual, their carers 
or others. 
Where there may be legal consequences to a finding of lack of capacity.   
 

8.3 How to complete a Mental Capacity Assessment:  
 

The two-stage test 
 
When there is cause to doubt that an individual has capacity to make a particular decision a two-stage 
capacity test should be undertaken. The ‘causative nexus’: there should be a link between the two 
elements that is the diagnosis and the functional element:   
 
 Functional element 
• Is the impairment/disturbance causing the individual to be unable to do one of the following: 
• Understand the information relevant to the decision: the individual only needs to understand the 

basic key relevant information around the decision and information should be accessible to that 
individual 

• Retain the information long enough to make a decision: use of support like memory aids does not 
mean lack of capacity 

• Use or weigh the information to make a decision: Can they consider the risks, benefits, and 
consequences relevant to the decision while they actually make the decision? 

• Communicate the decision by any means including sign language, writing, behaviour. 
 

 Diagnostic element 
• What evidence is there of ‘an impairment of or a disturbance in the functioning of the mind or brain, 

whether temporary or permanent?’ 
• Examples may include: 
  
Dementia 
Significant learning disabilities 
The long-term effects of brain damage 
Physical or mental conditions that cause confusion, drowsiness or loss of 
consciousness 
Delirium 
Concussion following a head injury 
Symptoms of alcohol or drug use. 
 
If there is no impairment of, or disturbance in the functioning of, their mind or brain, the 
individual does not lack capacity for the purposes of the MCA. 
 

8.4 Supporting people to make their own decisions 
 
When working with an individual who needs to make a decision, those working with them must start 
from the presumption that the individual has capacity. It is therefore the responsibility of the assessor to 
take all practicable steps to help someone make their own decisions, before they can be regarded as 
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unable to make a decision. 
 
In supporting an individual to make a decision consideration should be given to the following 
questions. 
 
All information relevant to the decision must be explained to the individual, including risks, benefits and 
consequences. It must include the information likely to be important to the individual. This will require a 
balance to be struck between giving enough information to make an informed decision and too much 
information or detail which could be confusing: 
• Has the individual been provided with all the relevant information needed to make the decision in 

question including benefits, risks and consequences? 
• Could the information be explained or presented in a way that is easier for the individual to 

understand? 
• Are there times of day when the individual’s understanding is better or locations where they feel 

more at ease? 
• Can the decision be put off until the circumstances are right for the individual concerned? 
• Can anyone else help or support the individual to make choices or express a view, such as an 

independent advocate, family or someone to assist communication? 
            
There are decisions that cannot be made on behalf of others regardless of their capacity: 
 
• Consenting to marriage or a civil partnership, or a decree of divorce on the basis of two years 

separation or to the dissolution of a civil partnership on the basis of two years separation; 
• Consenting to have sexual relations; 
• Consenting to a child being placed for adoption or the making of an adoption order; 
• Discharging parental responsibilities for a child in matters not relating to the child’s property, or 
• Giving consent under the Human Fertilisation and Embryology Act 1990; 
• No one can vote on behalf of an individual who lacks capacity 
 

8.5 Recording Assessments of Capacity  
 
Where there are concerns around whether the individual has the capacity to consent or 
refuse to the treatment or act, or to make a specific decision, a formal assessment of mental 
capacity must be carried out and recorded on the patient’s electronic record. The MCA 
assessment is available on Systems 1 and EMIS as well as the extranet. A copy is also appended to 
this policy appendix A. 
 
• A form need not always be used as in most cases assessment of capacity will take place on a 

regular, more informal level, related to the care and support of the individual.  
 
However, there may be serious decisions that may need to be made on an individual’s behalf where it 
is concluded they may lack the mental capacity. These situations could create some legal challenge 
and it is particularly important that there is clearly documented evidence of the assessment of capacity 
in the individual’s records, including:  
 
• The decision is about serious medical treatment; 
• The decision concerns longer term accommodation changes; 
• There is a lack of concurrence about whether or not the individual lacks capacity for the decision 
• There is an intention to refer to the Independent Mental Capacity Advocate; 
• There is a need to have a specific record of the assessment and such a form would be useful 
• There are concerns about conflicting opinions (e.g. between professionals, carers, the individual 

being assessed). 
• Where there might be some significant difference of opinion around the decision to be made 
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If the outcome of the capacity assessment is that, the individual has capacity to make 
the decision, the act of care or treatment will be authorised by the individual’s consent. 
There must be a statement acknowledging this in the individual’s case notes. 
 

Further information can be found in Chapter 3 and 4 of the MCA Code of Practice   
 

9. Best Interest Decision  
 
If an individual has been assessed as lacking capacity, then any act done, or decision made on behalf 
of the individual lacking capacity must be done or made in the individual’s best interests. The term ‘best 
interests’ is not defined in the MCA. This is because so many different types of decisions and actions 
are covered by the MCA, and so many different people and circumstances are affected by it and each 
case has different issues relevant to that individual. 

 

9.1 Best Interest Checklist and Considerations  
 
The MCA section 4 sets out a checklist of factors that must be considered when a best interest’s 
decision needs to be made for an individual assessed as lacking the capacity to make the decision. 
This checklist is the starting point, in many cases additional individual factors will need to be 
considered. 
 
In determining what is in an individual's best interests, the person making the determination must not 
make it merely on the basis of: 
 
(a)the individual’s age or appearance, or 
(b)a condition of his, or an aspect of his behaviour, which might lead others to make unjustified 
assumptions about what might be in his best interests. 
 
The person making the determination must consider all the relevant circumstances and take the 
following steps: 
 
• Consider whether it is likely that the individual may have capacity at some time in the  
• Encourage, as far as is reasonably practicable, the individual to participate in any action undertaken 

for him or in any decision affecting him.  
• Should not be motivated by a desire to bring about the individual's death when the decision relates 

to life-sustaining treatment.  
• Consider the individual’s past and present wishes and feelings.  
• Consider any relevant written statement made when the individual had capacity.  
• Consider the beliefs and values that would be likely to influence the individual’s decision, for 

example, religious, cultural and lifestyle choices. 
• Take into account other factors the individual would be likely to consider if he were able to do so. 

For example, emotional bonds or family obligations in deciding how to spend money or where to 
live. 

• Consult and take into account the view of other key people as to what would be in the individual’s 
best interests including: 

o anyone named by the individual as someone to be consulted; 
o any carer, close relative, close friend or anyone else interested in the individual’s 

welfare; 
o any attorney appointed under LPA; 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/921428/Mental-capacity-act-code-of-practice.pdf
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o any deputy appointed by the Court of Protection. 
• Consider whether you need to involve an Independent Mental Capacity Advocate (IMCA) for 

Significant decisions e.g. serious medical treatment or changes of accommodation. 
 
 
The MCA Code of Practice also expands on how to consider what is in the best interest of an 
individual  
 
• Working out what is in someone’s best interests cannot be based simply on someone’s age, 

appearance, condition or behaviour (para 5.16-5.17, MCA CoP). 
• All relevant circumstances should be considered when working out someone’s best interests (para 

5.18-5.20, MCA CoP). 
• Every effort should be made to encourage and enable the individual who lacks capacity to take part 

in making the decision (para 5.21-5.24 MCA CoP). 
• If there is a chance that an individual will regain the capacity to make a particular decision, then it 

may be possible to put off the decision until later if it is not urgent (para 5.29-5.36 MCA CoP). 
• The individual’s past and present wishes and feelings, beliefs and values should be taken into 

account (para 5.37-5.48 MCA CoP). 
• Sometimes, there might be disagreement or dispute as to what would be in the best interests of an 

incapacitated individual, for example between clinicians and family members. In the event of a 
dispute, staff should seek local resolution where possible.  

 
The following may assist the decision maker to resolve the dispute: 
• Involve an advocate who is independent of all parties involved 
• Get a second opinion as to capacity and/or best interests 
• Hold a strategy meeting of all involved 
• Consider mediation 
 
Where local resolution of a dispute is not possible despite all efforts of the decision-maker, consider 
with line management whether a legal perspective should be obtained. The Court of Protection has 
jurisdiction to resolve disputes as to the capacity and/or best interests of an incapacitated individual, 
and an application to the Court might be necessary in some cases. Advice should be sought from team 
managers and the MCA Lead before finalising any decisions to seek legal advice with a view to 
approach the Court of Protection. 
 

Further information can be found in Chapter 5 of the MCA Code of Practice   
 
 
 

9.2 Decision Maker  
 
Under the MCA, many different people may be required to make decisions or act on behalf 
of someone who lacks capacity to make a particular decision for themselves. The individual 
making the decision is referred to as the ‘decision-maker’, and it is the decision-maker’s 
responsibility to work out what would be in the best interests of the individual who lacks 
capacity. 
 
Careful consideration should be given to who the decision-maker is: 
 
• Where a deputy has been appointed by the Court of Protection to make welfare decisions 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/921428/Mental-capacity-act-code-of-practice.pdf
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such as the one in question then the deputy will be the decision-maker. 
• If an attorney has been appointed under a Lasting Power of Attorney to make such 

decisions, then the attorney will be the decision-maker. 
• In the absence of a deputy or attorney, the decision-maker will be the individual 

responsible for the act of care or treatment in question. 
 

9.3 Recording Best Interest Decisions  
 
Best interests assessments must be documented appropriately using the MCA and best interest 
decision Recording template appendix A. 
 
For more complex best interest decisions, a balance sheet which outlines the ’pros and cons’ of a 
particular decision is recommended best practice and is essential where the case may go to the Court 
of Protection see appendix B. 
 

9.4 Some Exceptions to the Best Interest Principle and decisions making on behalf of 
others as outlined in section 27(1) of the MCA  

 

 (1) Nothing in this Act permits a decision on any of the following matters to be made on behalf 
of a person— 

(a) consenting to marriage or a civil partnership, 

(b) consenting to have sexual relations, 

(c) consenting to a decree of divorce being granted on the basis of two years' separation, 

(d) consenting to a dissolution order being made in relation to a civil partnership on the basis of 
two years' separation, 

(e) consenting to a child's being placed for adoption by an adoption agency, 

(f) consenting to the making of an adoption order, 

(g) discharging parental responsibilities in matters not relating to a child's property, 

(h) giving a consent under the Human Fertilisation and Embryology Act  
 
Also note the following in relation to research 
• Advice should be sought from MCA lead if in doubt around research which involves people lacking 

capacity to consent for that research 

Further information can be found in Chapter 11 of the MCA Code of Practice   
 
 

 

10. Acts in Connection with Care or Treatment  
 
Section 5 of the MCA allows carers, healthcare and social care staff to carry out certain 
tasks without fear of liability. These tasks involve the individual care, healthcare or treatment 
of people who lack capacity to consent to them. The aim is to give legal backing for acts that 
need to be carried out in the best interests of the individual who lacks capacity to consent to the 
intervention in question. Section 5 should not be relied on when there are disputes or doubts to 
capacity and best interest. 
 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/921428/Mental-capacity-act-code-of-practice.pdf
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Section 5(1) provides possible protection for actions carried out in connection with care or 
treatment. The action may be carried out on behalf of someone who is believed to lack 
capacity to give permission for the action, so long as it is in that individual’s best interests. The MCA 
does not define ‘care’ or ‘treatment’.  Actions that might be covered by section 5, in 
relation to individual care, include: 
• Helping with washing, dressing or individual hygiene 
• Helping with eating and drinking 
• Helping with communication• Helping with mobility (moving around) 
• Helping someone take part in education, social or leisure activities 
• Going into an individual’s home to drop off shopping or to see if they are alright 
• Doing the shopping or buying necessary goods with the individual’s money 
• Arranging household services (for example, arranging repairs or maintenance for gas and electricity 

supplies) 
• Providing services that help around the home (such as homecare or meals on wheels) 
• Undertaking actions related to community care services (for example, day care, residential 

accommodation or nursing care) 
• Helping someone to move home (including moving property and cleaning the former home) 
• In relation to healthcare and treatment: 
• Carrying out diagnostic examinations and tests (to identify an illness, condition or other problem) 
• Providing professional medical, dental and similar treatment 
• Giving medication 
• Taking someone to hospital for assessment or treatment 
• Providing nursing care (whether in hospital or the community) 
• Carrying out any other necessary medical procedures (for example, taking a blood sample) or 

therapies (for example physiotherapy or chiropody) 
• Providing care in an emergency 
• For acts involving restraint see section 11 for the extra stringent measure which should be met 

before such acts are followed. 
 
Some acts in connection with care or treatment may cause major life changes with 
significant consequences for the individual concerned and as a result require careful 
consideration. Examples include a change of residence, perhaps into a care home or 
nursing home, or major decisions concerning healthcare or medical treatment. 
 

Further information can be found in Chapter 6 of the MCA Code of Practice   
 
 
 
Goods and Services 
Carers may have to spend money on behalf of someone who lacks capacity to purchase 
necessary goods and services. For example, they may need to pay for a hairdresser / milk 
delivery or for a chiropodist to provide a service at the individual’s home. 
 
In some cases, they may have to pay for more costly arrangements such as house repairs or 
organising a holiday. Carers are likely to be protected from liability if their actions are 
properly taken under section 5 and the goods and services are necessary and, in the best, 
interests of the individual who lacks capacity. 
 
‘Necessary’ means something that is suitable to the individual’s condition in life (their place in society, 
rather than any mental or physical condition) and their actual requirements when the goods or services 
are provided. The aim is to ensure that the individual is able to enjoy a 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/921428/Mental-capacity-act-code-of-practice.pdf
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similar standard of living and way of life to those prior to lacking capacity. 
 
Carers should retain proof of payment, i.e. receipts, bills when paying for goods and 
services. They will need these documents when requesting the money is reimbursed. 
Keeping appropriate financial records and documentation is a requirement of the national 
minimum standards for care homes or domiciliary care agencies. 
 
The MCA does not give a carer or care worker access to an individual’s income or assets. Nor does it 
allow then to sell an individual’s property. 
 
Anyone wanting access to money in an individual’s bank or building society will need formal 
legal authority. They will also need legal authority to sell an individual’s property. Such authority could 
be given: 
• in a Lasting Power of Attorney, 
• by the Court of Protection, or 
• by the Court of Protection appointing a deputy to make financial decisions for the individual who 

lacks capacity. 
 
Limitations to Protection from Liability 
 
Professionals will be protected from liability under section 5, if they can demonstrate that 
they have taken appropriate steps to assess capacity, reasonably believe that the individual 
lacks capacity and can evidence that they have carried out a best interest assessment and 
reasonably believe that the act is in the individuals best interests. 
 
Section 5 does not provide a defence in cases of negligence – either in carrying out a 
particular act or in failing to act where necessary. 
Section 6(5) makes it clear that an act depriving a person of his or her liberty cannot be an act to which 
section 5 provides any protection. 
 

11. Restraint  
 
The MCA defines restraint as the use or threat of force to make someone do something, they 
are resisting or to restrict an individual’s freedom of movement whether they are resisting or not. 
 
If the act of care or treatment involves restraint staff will only be protected from liability if the  
individual lacks capacity to consent to the act and if the restraint is in the individual’s best interests. The 
following conditions should all be met: 
• The individual taking action should reasonably believe that the restraint is necessary to prevent 

harm to the individual who lacks capacity; and 
• The amount or type of restraint used and the amount of time it lasts must be a proportionate 

response to the likelihood and seriousness of harm. 
• There is no less restrictive option to meet the need 
• If the effects of the restriction amount to a deprivation of liberty, then this must be specifically 

authorised and included in the individuals care plan and all instances of restraint clearly 
documented. 

 
Restraint can take many different forms such as physical, verbal, mechanical, chemical, environmental, 
and can include restrictions on contact and privacy. Examples of these include using covert medication, 
the use of physical force to prevent someone doing something, the use of mechanical restrictions (e.g. 
bed sides) and the use of verbal threats. This may include having the external door to a unit locked to 
prevent a patient wandering off into a potentially dangerous situation. 
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12. Independent Mental Capacity Advocates (IMCA) 
 
Independent Mental Capacity Advocates are intended to provide a safeguard for those who 
lack capacity to make decisions about receiving serious medical treatment or changes in 
accommodation, and who do not have family or friends to support them in that process. An 
IMCA may also be instructed where an individual does have family and friends, but it would not be 
appropriate to consult with them about such decisions. Whether an individual is appropriate to consult 
may relate, for example, to whether they can be contacted, whether they are willing and able to be 
consulted or to represent the individual, or there are any safeguarding concerns. 
 
An individual should not be deemed inappropriate to consult in circumstances where, for 
example, they disagree with the decision maker’s proposed action. 
 
When an IMCA MUST be instructed 
 
Where an individual lacks capacity to make a particular decision and is ‘un-befriended’ as 
described above, decision makers in local authorities and NHS Trusts have a duty to instruct 
an IMCA where: 
 

• It is proposed by the NHS or Local Authority that the individual be moved to long-term care, of more 
than 28 days in hospital or 8 weeks in a care home (where that accommodation or move is not a 
requirement of the MHA) 
 

• The NHS or Local Authority is proposing a long-term move (8 weeks or more) to different 
accommodation, for example a move to a different hospital or care home (where that 
accommodation or move is not a requirement of the MHA). 

 

• The decision is about serious medical treatment provided by or proposed by the NHS (but excludes 

treatment regulated under part 4 of the MHA); examples of possible serious medical treatments  
 
• Chemotherapy and surgery for cancer 
• Electro-convulsive therapy 
• Therapeutic sterilisation 
• Major surgery (such as open-heart surgery or brain / neurosurgery) 
• Major amputations (e.g. loss of arm or leg) 
• Treatments which will result in permanent loss of hearing or sight 
• Withholding or stopping artificial nutrition or hydration 
• Termination of pregnancy 
 
The above are examples only, and whether these or other procedures are 
considered serious medical treatment in any given case, will depend on the circumstances 
and the consequences for the individual. It could be that the provision of antibiotics could be 
considered serious medical treatment where there are serious consequences if treatment is 
not provided. For more information see Serious Medical Treatment – Practice Guidance (Essex 
Chambers)   
 

 
The only situation in which the duty to instruct am IMCA need not be followed is when 
an urgent decision is needed (e.g. to save the individual’s life). 
Any such decision must be recorded with the reasons for the non-referral. Responsible 
bodies, however, still need to instruct an IMCA for any serious medical treatment that follows 
the emergency treatment. 

https://www.mentalcapacitylawandpolicy.org.uk/serious-medical-treatment-practice-guidance/
https://www.mentalcapacitylawandpolicy.org.uk/serious-medical-treatment-practice-guidance/
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When an IMCA MAY be instructed 
Regulations provide that Local Authorities and the NHS are authorised to instruct an IMCA 
for two further types of decisions if they are satisfied that an IMCA would be of particular 
benefit. These are: 
• care reviews about accommodation or changes to accommodation, and 
• adult protection cases where the individual without capacity is, or has been abused, or has been an 

abuser, but only where protective measures have been, or are proposed to be taken (this applies 
even if the individual who lacks capacity has family and/or friends). 

 
 

 IMCA Referrals: Referring or contacting Advocacy/IMCA in Leeds 
 
 

13. Advance Planning for possible future loss of Capacity   
 
Practitioners should encourage individuals to think about the future in terms of how they want decisions 
to be made should they lose capacity to make some decisions. Individuals can express their choices 
and ensure their voice is heard by utilising a couple of options. 
 
 
  

13.1  Advance Decisions to Refuse Treatment 
 
An Advance Decisions to Refuse Treatment enables someone aged 18 and over, while still capable, to 
refuse specified medical treatment for a time in the future when they may lack the capacity to consent 
to or refuse that treatment. If it meets the MCA requirements it is legally binding and should be followed 
by practitioners. 
  
An Advance Decisions to Refuse Treatment can be over-ridden by the Mental Health Act 1983 but only 
as regards treatment for your mental illness and professionals must still have regard to the advance 
decision that has been made. 
 
An individual may have given Advance Decisions to Refuse Treatment regarding health treatments, 
which will relate mainly to medical decisions. These should be recorded in the individuals file where 
there is knowledge of them. These may well be lodged with the individual’s GP and are legally binding if 
made in accordance with the Act. 
 
An Advance Decisions to Refuse Treatment need not be in writing although it is more helpful. For life 
sustaining treatment (treatment needed to keep an individual alive and without which they may die) this 
must be in writing. 
 
Life sustaining a must: 

• Be in writing 
• Contain a specific statement, which says your decision applies even though your life may be at 

risk 
• Signed by the individual or nominated appointee and in front of a witness 
• Signed by the witness in front of the individual 

 
This does not change the law on euthanasia or assisted suicide. You cannot ask for an Advance 
Decisions to Refuse Treatment to end your life or request treatment in future. 
 

https://advonet.org.uk/how-we-can-help-you/make-a-referral/
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The validity of an Advance Decisions to Refuse Treatment may be challenge on the following grounds; 
• If the Advance Decisions to Refuse Treatment is not applicable to this treatment decision 
• If it is treatment for a mental disorder, treatment could be given under the Mental Health Act is 

the criteria for admission are met. 
• If the relevant individual changes their mind 
• If they do a subsequent act that contradicts the Advance Decisions to Refuse Treatment 
• They have appointed an LPA for Health and Welfare after the date of the Advance Decisions to 

Refuse Treatment 
 
CCG staff responsible for treatment and care, for example continuing health care staff, must be aware 
of the responsibilities of staff for receiving and recording Advance Decisions to Refuse Treatment 
whether written or verbal.  They must be able to establish the validity of existing Advance Decisions to 
Refuse Treatment and whether or not they are relevant for an individual given their current situation.   

 

Further information can be found in Chapter 9 of the MCA Code of Practice   
 

 

13.2 Lasting Power of Attorney  
 
What is a lasting power of attorney (LPA)? 
 
The MCA replaces the Enduring Power of Attorney (EPA) with the LPA but EPA’s made prior to the 
amendment (01/10/2007) are still valid. 
A power of attorney is a legal document that allows one individual (the donor) to giver another individual 
(the donee or attorney) authority to make decisions on their behalf, which are as valid as if made by the 
individual themselves. 
 
LPAs can cover individual welfare (including healthcare and consent to medical treatment), 
property, and affairs (including financial matters) for people who lack capacity to make such 
decisions for themselves. 
 
Individual Welfare LPAs 
 
LPAs can be used to appoint attorneys to make decisions about individual welfare, which can include 
health care and medical treatment decisions. Individual welfare LPAs might include decisions about; 
• Where the donor should live and who they should live with 
• The donor’s day to day care, including diet and dress 
• Who the donor may have contact with  
• Consenting to or refusing medical examination and treatment on the donor’s behalf 
• Arrangements needed for the donor to be given medical, dental or optical treatment 
• Assessments for and provision of community care service 
• Whether the donor should take part in social activities, leisure activities, education or training. 
• The donor’s individual correspondence and papers. 
• Rights of access to individual information about the donor, or 
• Complaints about the donor’s care or treatment. 
 
The standard form for individual welfare LPAs allows attorneys to made decisions about 
anything that relates to the donor’s individual welfare. However, donors can add restrictions 
or conditions to areas where they would not wish the attorney to have the power to act. For 
example, a donor might only want an attorney to make decisions about their social care and 
not their healthcare. 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/921428/Mental-capacity-act-code-of-practice.pdf
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A general individual welfare LPA gives the attorney the right to take all decisions set out 
above although this is not a full list of actions they can take or decisions they can make. The Attorney is 
the best interests decision maker, so bound by the MCA including consultation duties.  Any decision not 
in the individual’s best interests can and should be challenged.   
  
An individual welfare LPA can only be used at a time when the donor lacks capacity to 
make a specific welfare decision. 
 
An individual welfare LPA allows attorneys to make decisions to accept or refuse healthcare or 
treatment unless the donor has stated clearly in the LPA that they do not want the attorney to make 
these decisions. 
 
Even, where the LPA includes healthcare decisions, attorneys do not have the right to 
consent to or refuse treatment in situations where: 
 
• The donor has capacity to make the particular decision 
 
• The donor has made an advanced decision to refuse the proposed treatment 

 
An attorney cannot consent to treatment if the donor has made a valid and applicable 
advanced decision to refuse a specific treatment.  
 
• However, if the donor made an LPA after the advanced decision and gave the attorney the right to 

consent to or refuse the treatment, the attorney can choose not to follow the Advance Decisions to 
Refuse Treatment. 

• A decision relates to life-sustaining treatment 
• An attorney has no power to consent to or refuse life-sustaining treatment, unless the LPA 

document expressly authorises this. 
• The donor is detained under the MHA 
• An attorney cannot consent to or refuse treatment for a mental disorder for a patient detained under 

the MHA. 
 
Confirming the existence and validity of an LPA 
If an individual has appointed an attorney under an LPA, it is essential that any member of staff wishing 
to make a decision or carry out an act can satisfy themselves that the attorney has the necessary 
authority to make decisions on behalf of the individual lacking capacity, or that they must be consulted. 
 
For an LPA to be valid and binding, it must be registered with the OPG. Any staff member 
wanting to confirm that an LPA is valid i.e. registered, not revoked and the attorney has not 
been removed one can check using the link below  
Find out if someone has a registered Attorney or Deputy  
 

Further information can be found in Chapter 7 of the MCA Code of Practice   
 
 
 

13.2 Court of Protection 
 
Section 45 of the MCA established a specialist Court – the Court of Protection, to deal with 
specific decision-making for adults (children in a few cases) who lack capacity to make 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/926917/opg100-find-out-if-registered-attorney-or-deputy.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/921428/Mental-capacity-act-code-of-practice.pdf
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specific decision for themselves. As well as property and affairs, the Court also deals with serious 
decisions affecting healthcare and individual welfare matters. 
 
The Court of Protection is a superior Court of record and is able to establish precedent (it 
can set examples for future cases) and build up expertise in all issues related to lack of 
capacity. It has the same powers, rights, privileges and authority as the High Court. 
When reaching any decision, the Court must apply all the statutory principles. In particular, it 
must make a decision in the best interests of the individual who lacks capacity to make the 
specific decision. 
 
(i) Powers of the Court of Protection 
The Court of Protection may: 
• Make declarations, decisions and orders on financial and welfare matters affecting people who lack, 

or are alleged to lack, capacity (the lack of capacity must relate to the particular issue being 
presented to the Court) 

• Appoint duties to make decisions for people who lack capacity to make those decisions 
• Remove deputies or attorneys who act inappropriately 
• The Court can also hear cases about LPAs. 
•  
(ii) Decisions that must come before the Court of Protection 
 
Cases involving any of the following serious medical treatment decisions must be brought before a 
Court: 
• Decisions about the proposed withholding or withdrawal of artificial nutrition and hydration (ANH) 

from patients in a permanent vegetative state (PVS) in particular where there are different opinions 
• Cases involving organ or bone marrow donation by an individual who lacks capacity to consent 
• Case involving the proposed non-therapeutic sterilisation of an individual who lacks capacity to 

consent to this (e.g. for contraceptive purposes), and 
• All other cases where there is a doubt or dispute about whether a particular treatment will be in an 

individual’s best interests. 
 

If a decision is required that may involve the Court of Protection, advice and guidance should 
be sought from the Mental Capacity Act Lead in the first instance. Also see section 12 above for more 
information 
 
Serious Medical Treatment – Practice Guidance (Essex Chambers)   
 

Further information can be found in Chapter 8 of the MCA Code of Practice   
 
 
Court Appointed Deputies 
 
Appointing a Deputy 
Sometimes, it is not practical or appropriate for the Court to make a single declaration or 
decision. In such cases, if the Court thinks that somebody needs to make future or ongoing 
decisions for someone whose condition makes it likely they will lack capacity to make some 
further decisions in the future; it can appoint a deputy to act for and make decisions for that 
individual: 
• In the majority of cases, the deputy is likely to be a family member or someone who knows the 

individual well. 
• Deputies must be at least 18 years of age. 

https://www.mentalcapacitylawandpolicy.org.uk/serious-medical-treatment-practice-guidance/
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/921428/Mental-capacity-act-code-of-practice.pdf
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• Deputies with responsibility for property and affairs can be either an individual or a trust corporation 
(often parts of banks or other financial institutions). 

• Paid care workers (for example, care home managers) should not agree to act as a deputy because 
of the possible conflict of interest – unless there are exceptional circumstances (for example, if the 
care worker is the only close relative of the individual who lacks capacity) 

• The Court can appoint someone who is an office holder or in a specified position (for example, the 
Director of Adult Services for the relevant local authority). In this situation, the Court will need to be 
satisfied that there is no conflict of interest before making such an appointment. 

 
Responsibilities of Deputies 
Once a deputy has been appointed by the Court, the order of appointment will set out their 
specific powers and the scope of their authority. On taking up the appointment, the deputy 
will assume a number of duties and responsibilities and will be required to act in accordance 
with certain standards. 
 
Failure to comply with the duties set out below could result in the Court of Protection 
revoking the order appointing the deputy and, in some circumstances; the deputy could be 
individually liable to claims for negligence or criminal charges of fraud. Deputies should always inform 
any third party they are dealing with, that the Court has appointed them as deputy. The Court will give 
the deputy official documents to prove their appointment and the extent of their authority. 
 
A deputy must act whenever a decision or action is needed, and it falls within their duties as 
set out in the Court order appointing them. A deputy who fails to act at all in such situations 
could be in breach of duty. When dealing with an individual who claims to be the court-appointed 
deputy of an incapacitated individual, Trust staff should ask to see a copy of the sealed court order, 
which gives the deputy their authority. Staff should also check the order to confirm the nature and 
extent of the attorney’s authority to make decisions. 
 
Duties of Deputies 
Deputies must: 
• Follow the MCA’s statutory principles 
• Make decisions or act in the best interests of the individual who lacks capacity 
• Have regard to the guidance of the MCA Code of Practice 
• Only make decisions the Court has given them authority to make 
• Deputies must carry out their duties carefully and responsibly. They have a duty to: 
• Act with due care and skill (duty of care) 
• Not take advantage of their situation (fiduciary duty) 
• Indemnify the individual against liability to third parties caused by the deputy’s negligence 
• Not delegate duties unless authorised to do so 
• Act in good faith 
• Respect the individual’s confidentiality, and 
• Comply with the directions of the Court of Protection. 
• Property and affairs deputies also have a duty to: 
• Keep accounts, and 
• Keep the individual’s money and property separate from own finances. 
 
Supervising Deputies 
Deputies are accountable to the Court of Protection. The Court can cancel a deputy’s 
appointment at any time if it decides the appointment is no longer in the best interests of the 
individual who lacks capacity. 
 
The Office of Public Guardian (OPG) is responsible for supervising and supporting deputies. 
However, it must also protect people lacking capacity from possible abuse or exploitation. 
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Anybody who suspects that a deputy is abusing his or her position should contact the OPG 
immediately. The OPG may instruct a Court of Protection Visitor to visit a deputy to 
investigate any matter of concern. It can also apply to the Court to cancel a deputy’s 
appointment. 
 
The OPG will consider carefully any concerns or complaints against the deputies. However, 
if somebody suspects physical or sexual abuse or serious fraud, they should contact the 
police and/or social services immediately, as well as informing the OPG. 
 

Further information can be found in Chapter 8 of the MCA Code of Practice   
 
 and The Office of Public Guardian website  
 
Resolving Disputes 
Disagreements about healthcare, social or other welfare services may be between; 
• People who have assessed an individual as lacking capacity to make a decision and the individual 

they have assessed 
• Family members or other people concerned with the care and welfare of an individual who lacks 

capacity? 
• Family members and healthcare or social care staff involved in providing care or treatment 
• Healthcare and social care staff that have different views about what is in the best interests of an 

individual who lacks capacity. 
• All efforts should be made to resolve these with dialogue and arbitration and MCA Lead should be 

involved and informed if there is no resolution. 
• Approaching the Court of Protection should be the last resort but there should be no delay to seek 

direction and the individual lacking capacity for that decision should not be disadvantaged because 
of conflict and delays to seek determination and guidance from Court of Protection if needed. 

 

Further information can be found in Chapter 15 of the MCA Code of Practice   
 
 
 

14. Legal Matters 
 
In circumstances such as legal matters, e.g. making a Lasting Power of Attorney, the Solicitor involved 
may need to decide whether or not the individual has sufficient capacity to make the decision. They 
may ask for an opinion from a doctor or other professional expert. 

 

14.1 Interface with the Mental Health Act  
 
Professionals may need to think about using the Mental Health Act 1983 (MHA) to detain 
and treat somebody who lacks capacity to consent to treatment (rather than use the MCA) if: 

 
Before making an application under the MHA, decision-makers should consider whether they 
could achieve their aims safely and effectively by using the MCA instead. 
 
Compulsory treatment under the MHA is not an option if: 
• The patient’s mental disorder does not justify detention in hospital, or 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/921428/Mental-capacity-act-code-of-practice.pdf
https://www.gov.uk/government/organisations/office-of-the-public-guardian
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/921428/Mental-capacity-act-code-of-practice.pdf
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• The patient needs treatment only for a physical illness or disability. 
 

The MCA applies to people subject to the MHA in the same way as it applies to anyone else, 
with four exceptions: 
• If someone is detained under the MHA, decision-makers cannot normally rely on the MCA to give 

treatment for mental disorder or make decisions about that treatment on that individual’s behalf 
• If somebody can be treated for their mental disorder without their consent because they are 

detained under the MHA, healthcare staff can treat them even if it goes against an advance 
decision to refuse that treatment 

• If an individual is subject to guardianship, the guardian has the exclusive right to take certain 
decisions, including where the individual is to live, and 

• Independent Mental Capacity Advocates do not have to be involved in decisions about serious 
medical treatment or accommodation, if those decisions are made under the MHA. 
o Healthcare staff cannot give psychosurgery (i.e. neurosurgery for mental disorder) to an 

individual who lacks capacity to agree to it. This applies whether or not the individual is subject 
to the MHA. 

 

Further information can be found in Chapter 13 of the MCA Code of Practice   
 
 

14.2  Offences  
 
It is an offence to ill-treat or wilfully neglect an individual who lacks capacity to make relevant 
decisions. The offence may apply to: 
Penalties will range from a fine to a sentence of imprisonment of up to 
five years or both. 
Ill-treatment and neglect are separate offences. For an individual to be found guilty of ill 
treatment, they must either: 
• Have deliberately ill-treated the individual, or 
• Been reckless as to whether they were ill-treating the individual or not. 
It does not matter whether the behaviour was likely to cause, or actually caused harm or 
damage to the victim’s health. 
 
The meaning of ‘wilful neglect’ varies depending on the circumstances. It usually 
means that an individual has deliberately failed to carry out an act they knew they had a duty to do. 
 
Allegations of offences may be made to the police or the OPG. They can also be dealt with 
under adult protection procedures (via adult social care services). 
 

15. Consent to Treatment  
 
A fundamental principle of the law on consent to treatment is that: 
• Every individual has the right to make their own decisions about care and treatment unless there is 

evidence to show that they lack capacity to make a particular decision when it needs to be made. 
• Consent should be sought for any medical or care intervention and failure to do so endangers 

health and care workers of the risk of breaching key human rights for the individual and of the risk 
of both criminal and civil litigation 

• When consent for medical treatment or examination or care is required, the doctor or practitioner 
proposing the treatment or intervention should decide whether the patient has the capacity to 
consent or refuse the treatment or intervention. Ultimately, it is up to the professional responsible 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/921428/Mental-capacity-act-code-of-practice.pdf
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for the individual’s treatment or intervention to make sure that capacity has been assessed and to 
involve relevant others. 

• For cases of serious medical treatment see further information on section 12 above 

 

16. Covert Administration of Medicines  
 
“If an individual lacks capacity and is unable to understand the risks to their health if they do 
not take their prescribed medication and the individual is refusing to take the medication then it 
should only be administered covertly in exceptional circumstances.”   
Judge Bellamy in AG v BMBC & Anor: [2016] EWCOP 37 at para 36(i) 
 
A medicines policy, including a process for giving medicines covertly, should be in place.  
• Check for ADRT, LPA, Advance statements of wishes 
• If there are concerns about the individual’s ability to give informed consent to take their medicines: 

Mental capacity assessment to be carried out by prescriber involving significant other involved in 
B’s care 

• Best interests meeting: to be arranged if the individual lacks capacity, involve the individual and 
significant others and look at other options of administering the medication and consider impact of 
stopping it. If the meeting decides covert medication is the less restrictive best interest option for the 
individual, then the decision should be clearly documented and the process as well. 

• Make plans of safely administering the medication covertly with input from, the individual experts 
e.g. pharmacist, SALT if needed, family and friends. 

• Much can change and fluctuate including Capacity so prescriber and others should regularly review 
covert administration of medication to check if it is still necessary or if it is still in the less restrictive 
option. 

• The use of covert medication within a care plan must be clearly identified within the DoLS 
assessment and authorisation.  

• You must identify the need for covert administration for each medicine prescribed. Each time new 
medicines are added or the dose changes, make and record further ‘best interest’ decisions 

• If a standard authorisation is granted for a period longer than 6 months, there should be a clear 
provision for regular reviews of the care plan involving family and health professionals.  

• One way of achieving this would be for the DoLS authorisation to be made subject to conditions 
about the need to keep the medication regime under regular review. 

• The managing authority must notify the supervisory body of changes to the covert medication 
regime, including changes to the nature, strength or dosage of medications being administered 
covertly. Such changes should always trigger a review of the authorisation. 

• If there is an RPR, they should also be fully involved in these discussions/reviews so that they can 
apply to the supervisory body for a review of the DoLS authorisation if appropriate. 

 

17. Care Planning  
 
The five statutory principles of the MCA form a vital part of developing a patient’s care plan and should 
be integral to this process.  
 
Wherever possible individuals who lack capacity should be involved in decisions about their care and 
treatment as much as they would involve those who have capacity. Where professionals and patients 
disagree over elements of the care plan the emphasis should be on discussion and compromise where 
possible.  
 
Care planning for an individual who lacks capacity to consent, must adhere to the steps for determining 
what is in the individual’s best interests set out in section 4 of the MCA.  
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18. Safeguarding Adults  
 
This policy should be read in conjunction with The Leeds Adult Safeguarding Board Multi-Agency Policy 
and Procedures and with the NHS Leeds CCG Safeguarding policy 
 
People who lack capacity are amongst the most at risk of abuse and/or neglect. It is important to 
recognise that where an individual’s ability to make some decisions for themselves is impaired, the 
decisions they are able to make, become more important.  
 
Mental capacity may need to be considered in cases where adult abuse is suspected or proven. An 
individual with capacity will be able to make a decision about their future care and support, even if this 
means that they wish to remain within an abusive environment. If, however an individual in an abusive 
situation lacks capacity, then professionals will need to make a decision on their behalf based on that 
individual’s best interests. This may mean a complex set of circumstances will need to be considered, 
previously expressed wishes and feelings, the effects of the individual remaining within the abusive 
environment and the effects of removing them from the environment. The wider social aspects of an 
individual’s circumstances must be considered when determining what is in his or her best interests.  
 
An individual who wilfully neglects or ill-treats an individual who lacks capacity can be prosecuted under 
section 44 of the MCA which carries a custodial sentence. Since the introduction of the Act there have 
been a number of successful prosecutions. 

 

19. Children and Young People Aged 16-17 Years  

 
This policy should be read in conjunction with The Leeds Children Safeguarding Board Multi-Agency 
Policy and Procedures and with the NHS Leeds CCG safeguarding policy 

 
Most of the MCA applies to people aged 16 years and over, there is an overlap with The Children’s Act 
1989. For the MCA to apply to a young individual, they must lack capacity to make a particular decision 
through impairment to mental functioning rather than immaturity (in line with the Act definition of 
capacity described previously). In such situations, either this Act or the Children Act 1989 may apply, 
depending on the particular circumstances.  
 
There may also be situations when neither of these Acts provides an appropriate solution. In such 
cases it may be necessary to look to the powers available under the Mental Health Act 1983, or the 
High Court’s inherent powers to deal with cases involving young people. 
 
There are provisions in the MCA not available to 16- or 17-year olds. These are: 
• Making a Lasting Power of Attorney  
• Advance decisions to refuse treatment  
• Making a Will 
 

20. Key Principles of The Deprivation of Liberty Safeguards (DoLs 2009) 
 
The Deprivation of Liberty Safeguards (DoLS) framework came in force in April 2009.Article 5 of the 
Human Rights Act states that 'everyone has the right to liberty and security of individual. No one shall 
be deprived of his or her liberty [unless] in accordance with a procedure prescribed in law'.  
 
The Deprivation of Liberty Safeguards is the procedure prescribed in law in England when it is 
necessary and proportionate to deprive the liberty of an individual who lacks capacity to consent to their 
care and or treatment in order to keep them safe from harm and to do what is in their best interests. 
DoLS is part of, and rooted in the principles of, the wider MCA and DoLS applies to all those who are 
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aged 18 years old and above. 
 

20.1 The aim of the DoLs is to: 
 
• Provide safeguards for people who lack capacity to decide where and how to be accommodated for 

care/treatment 
• Ensure people are given the care they need in the least restrictive way,  
• Prevent decisions being made to suit the home or hospital rather than the needs of the adult at risk  
• Entitle people to take proceedings by which the lawfulness of a deprivation will be decided speedily 

by a court and release ordered if the deprivation is seen as unlawful. 

 

20.2  Deprivation of Liberty in hospital and care homes 
 
DoLS cover patients in hospitals (including hospices) and people in care homes whether placed under 
public or private arrangements. 
 
A DOLS authorisation cannot be used to authorise a deprivation of liberty taking place in a children’s 
home. The Court of Protection can authorise the deprivation of an individual’s liberty from the age of 16.  
Under the age of 16 years, a deprivation of liberty must be authorised under inherent jurisdiction of the 
High Court. 
 

20.3  Deprivation of Liberty in domestic settings 
 
A deprivation of liberty can occur in domestic settings where the state is aware of or responsible for 
imposing such arrangements 
 
This includes a placement in a supported living arrangement in the community.  Where there is, or is 
likely to be, a deprivation of liberty in such placements it must be authorised by the Court of Protection. 
Applications are made to the court of protection with necessary assessments to show that the criteria 
for a deprivation of Liberty has been met.  
 

20.4  Deprivation of Liberty: Children and Young People 
 
The criteria for a deprivation of liberty (see below) is the same for children and young people as it is for 
adults. Children under the age of 16 would usually not fall into the remit of deprivation of liberty 
legislation as those with parental responsibility are able to consent to the care arrangements on their 
children’s behalf. 
 
Parents cannot consent to a deprivation of liberty for children aged 16-18 years. 
 
 
Where a child is subject to care arrangements and the Local Authority has parental responsibility for the 
child, the Local Authority cannot consent to a deprivation of liberty on behalf of the child. In these 
circumstances an application needs to be made (either inherent jurisdiction of the High Court order for 
those under 16 years old or to the Court of Protection for 16-17 years old children). 
 
The law concerning a deprivation of liberty for children and young people is still developing and it is 
therefore important that advice is sought when looking at cases of deprivation of liberty for Children. 
 

20.5  The threshold for a deprivation of liberty 
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To meet the threshold for a deprivation of liberty the following conditions have to be met: 
 
1. The objective test: is the individual confined? The Acid test was laid down by Lady Hale in P v 

Cheshire West & Chester Council; P & Q v Surrey County Council [2014] 
 

The acid test for deprivation of Liberty: 
 
Is the individual under ‘continuous supervision and control’ not for a negligible time and not free to 
leave (The individual may not be saying this or acting like they want to leave but the issue is about how 
staff would react if the individual did try to leave, if they will stop the individual then the individual is not 
free to leave.) 
 
2. The subjective test: is there valid consent? The individual has to lack capacity to give valid consent 

to the care arrangements  
3. Imputability to the state: Is the arrangement imputable to the state? – Is the state aware of the 

arrangements or have responsibility for the arrangements 
 
 
The following factors are not relevant to the decision that an individual is being deprived of their liberty:  
 
• the Individual is compliant or does not object  
• the placement is relative normal, and  
• the reason or purpose behind or quality of a particular placement. 

 

20.6  The six assessments that are required to authorise a deprivation of Liberty 
 
1. An age assessment, to make sure that P is aged 18 or over completed BIA 

2. A mental health assessment to confirm that P is diagnosed with a ‘mental disorder’ within the 
meaning of the Mental Health Act.(can be completed by section12 approved medic or a GP with 
experience) 

3. A mental capacity assessment to see whether P has capacity to decide (The assessor must be 
eligible to be either a best interests assessor or a medical assessor) 

4. A best interests assessment to see whether P is being, deprived of his or her liberty and whether 
it is in Ps best interests. (BIA Assessor) 

5. An eligibility assessment to confirm that P is not detained under the Mental Health Act 1983 or 
subject to a requirement that would conflict with the Deprivation of Liberty Safeguards. This 
includes being required to live somewhere else under Mental Health Act guardianship. (section 12 
approved Dr or an AMHP who is a BIA). 

6. A ‘no refusals’ assessment to make sure that the deprivation of liberty does not conflict with any 
Advance Decision to Refuse Treatment P has made, or the decision of an attorney under a lasting 
power of attorney or a Deputy appointed by the Court of Protection.( completed by a BIA.) 

 

20.7  Applications for authorising deprivation of liberty  
 
There are situations where it is necessary to deprive someone of their liberty in order to protect them 
from harm in their best interest. Having this deprivation authorised is a legal requirement and provides 
the individual with safeguards to further safeguard their human rights. 
 
Where responsible staff within a Managing Authority (Care Home or Hospital) think there is a need to 

https://www.mind.org.uk/information-support/legal-rights/legal-glossary/
https://www.mind.org.uk/information-support/legal-rights/legal-glossary/
https://www.mind.org.uk/information-support/legal-rights/legal-glossary/
https://www.mind.org.uk/information-support/legal-rights/legal-glossary/
https://www.mind.org.uk/information-support/legal-rights/legal-glossary/
https://www.mind.org.uk/information-support/legal-rights/legal-glossary/
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deprive someone of their liberty or they may need to deprive someone in the future, they have to ask 
for this to be authorised by a Supervisory Body (LA). They can do this up to 28 days in advance of 
when they plan to deprive the individual of their liberty. 
 
For care homes and hospitals, the Supervisory Body is the local authority where the individual is 
ordinarily resident. Usually this will be the local authority where the care home is located unless the 
individual is funded by a different local authority. 
 
The Managing Authority must fill out a form requesting a standard authorisation. This is sent to the 
supervisory body which has 21 days to decide whether the individual can be deprived of their liberty. 
The authorisation process involves independent assessments, and these inform the Supervisory Body’s 
decision to either grant or not grant the authorisation. There are 6 criteria (19.7) that must be assessed 
and fulfilled for the authorisation to be granted.  
 
The Managing Authority can deprive an individual of their liberty for up to seven days using an urgent 
authorisation in circumstances where the care arrangements mean the individual is already being 
deprived of their liberty. It can only be extended (for up to a further seven days) if the supervisory body 
agrees to a request made by the managing authority to do this. 
 
When using an urgent authorisation, the Managing Authority must also make a request for a standard 
authorisation and have a reasonable belief that a standard authorisation would be granted. 
 
Where there is, or is likely to be, a deprivation of liberty in domestic settings the deprivation of liberty 
must be authorised by the Court of Protection. Applications are made to the court of protection with 
necessary assessments to show that the criteria for a deprivation of Liberty has been met. The court 
will grant an order authorising the deprivation of liberty and set the review period. The order be for a 
period of 12 months or less depending on the situation and individual circumstances. If the situation is 
urgent the issue should be highlighted to the court of protection 

 
Length of the authorisation: this depends on individual circumstances and how likely it is these 
circumstances might change, though the maximum time allowed is 12 months. The assessor will make 
a recommendation based on the individual’s best interests. 
 
Renewing the authorisation: CCG, hospital or care home can request a new authorisation to begin as 
soon as the existing authorisation has run out. Due to delays it is good to start the process earlier. 
 

20.8 The DoLS authorisation and process comes with some safeguards for the 
individual 
 
Examples of Safeguards 
 

• Legal criteria for deprivation of liberty threshold to be met 

• Professional Assessors  

• Right to Appeal  

• Right to a Review  

• Right to advocacy and to a representative  

• Right to be informed of Rights  

• Right to be given copies of Assessments  

• CQC: The CQC are required to monitor the operation of DoLS.  
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20.9 CCG Responsibilities 
 
             All Staff employed by the CCG and practice members who visit, assess, treat, monitor and review 

patients residing in registered care establishments and or residing in hospitals should be aware 
of the Deprivation of Liberty Safeguards. 

 
              Where CCG staff are aware of a potential Deprivation of Liberty in a domestic setting, they 

must explore and seek authorisation by the Court of Protection for the deprivation (starting first 
with the individual’s Mental Capacity Assessment to make the decision, the least restrictive 
option for the individual and a Best Interests process adopted). They should seek support and 
advice from service leads and MCA lead as needed to star the process. 

 
 The Court has a streamlined process to authorise such deprivation. The Re X procedure is 

designed to enable the court to decide applications for a court-authorised deprivation of liberty 
on the papers only, without holding a hearing, provided certain safeguards are met. Those 
safeguards include ensuring that:  

• The individual who is the subject of the application and all relevant people in their life are 
consulted about the application and have an opportunity to express their wishes and 
views to the court.  

• The individual who is the subject of the application has not expressed a wish to take part 
in the court proceedings  

• The individual who is the subject of the application and all relevant people in their life do 
not object to the application.  

• There are no other significant factors that ought to be brought to the attention of the court 
that would make the application unsuitable for the streamlined procedure.  

• Where this criterion is not met an application to the Court of Protection for an oral 
hearing must be made. 
 

CCG staff when commissioning and contracting services should ensure that service specifications and 
contacts are in line with the principles of MCA including elements of deprivation of Liberty. When in doubt 
they should engage with MCA lead for the CCG to ensure that the rights of the those who are vulnerable 
due to possible lack of capacity to make some decisions are protected. 

 

20.10 Safeguarding Adults: Raising a Safeguarding concern for a Deprivation of Liberty 
 
A Deprivation of Liberty of an individual who does not have capacity to consent to care and treatment 
should always be dealt with urgently via the authorisation process.  
 
Any unauthorised deprivation of an individual may amount to abuse, and in these cases a safeguarding 
concern/alert may need to be raised via the agreed Multi-agency Safeguarding Adults Procedures.  
 
How to report unauthorised deprivations or concerns 

 
• If you are concerned that the care / treatment provided to an individual who lacks capacity to 

consent to that care / treatment is not individualised or respectful or if you think restrictions in the 
care plan might amount to a Deprivation of Liberty  
 

You must: 
• Discuss with the manager/ provider of service  
• MCA Lead within safeguarding team: 0113 843 1713 or email leeds.safeguarding@nhs.net  

mailto:leeds.safeguarding@nhs.net
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• Social Care DoLS support line (lines open 10am-12pm and 1pm-3:30pm Monday to Friday): 0113 
535 0004 

• Record that you have done so and do follow up progress. 

 

20.11 Death of an individual Under a DoLS/COP Authorisation 
 
When an individual die and is subject to a DoLS authorisation or an application has been made but not 
yet processed, whether the authorisation is by the Supervisory Body (the Local Authority) or the Court 
of Protection the coroner must be informed of the death.  
  
 

21. Liberty Protection Safeguards (LPS) 
 
The Liberty Protection Safeguards were introduced in the Mental Capacity (Amendment) Act 2019 and 
will replace the Deprivation of Liberty Safeguards (DoLS) system. The Liberty Protection Safeguards 
will deliver improved outcomes for people who are or who need to be deprived of their liberty. The 
Liberty Protection Safeguards have been designed to put the rights and wishes of those people at the 
centre of all decision-making on deprivation of liberty. The Liberty Protection Safeguards are planned to 
come into force in April 2022 and the policy will be updated to represent this change when the 
accompanying code of Practice and regulations are published. 
For more information on LPS do visit the DSHC website: Liberty Protection Safeguards: what they are 

22. Contact Details  
 
All members of the Safeguarding Team including the MCA Lead can be contacted via 0113 843 1713 
or email leeds.safeguarding@nhs.net  

 

23. References and Useful Resources  

 

Mental Capacity Act 2005  
Mental Capacity Act Code of Practice 

Deprivation of Liberty Code of Practice 2008 

Deprivation of Liberty Safeguards at a glance by scie 

Mental capacity law and policy 

Mental-capacity-act-2005-at-a-glance by scie 

Giving medicines covertly: NICE Quick Guide 
Decision making and mental capacity: NICE Quality Standard 194 
Liberty Protection Safeguards: what they are 

 
 
 

 
 
 
 
 
 
 
 
 

https://www.gov.uk/government/publications/liberty-protection-safeguards-factsheets/liberty-protection-safeguards-what-they-are
mailto:leeds.safeguarding@nhs.net
https://www.legislation.gov.uk/ukpga/2005/9/contents
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/921428/Mental-capacity-act-code-of-practice.pdf
https://www.cqc.org.uk/sites/default/files/Deprivation%20of%20liberty%20safeguards%20code%20of%20practice.pdf
https://www.scie.org.uk/mca/dols/at-a-glance
https://www.mentalcapacitylawandpolicy.org.uk/
file:///C:/Users/KadziraM01/Downloads/Community%20dols%20forms
https://www.nice.org.uk/guidance/qs194
https://www.gov.uk/government/publications/liberty-protection-safeguards-factsheets/liberty-protection-safeguards-what-they-are
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Appendix A 
 

 
 
 

 

Name <Patient Name> Registered GP <Sender Name> 

Address 
 
 
 
Post Code 

<Patient Address> 
 
 
 
<Patient Address> 

GP Address 
 
 
 
 

<Sender Address> 

Tel Number <Patient Contact Details> Tel No <Sender Details> 

Mobile <Patient Contact Details> Fax No <Sender Details> 

DoB <Date of birth> Date <Today's date> 

NHS Number <NHS number>  

 

What is the decision to be made (should be decision and time specific)? 
  

Capacity Assessment context:(Summarise why you cannot presume capacity: Why do you think the individual might be lacking the Mental 

Capacity to make the specific decision) 
 
 

Supported decision making: (What has been done to try and support the individual to make the decision?) e.g. providing communication 

aids, involving family or staff who are good at communicating with the individual, picking a good time and location)  
 
 

Assessing Mental Capacity (You need to establish a casual nexus/link between the diagnostic and functional element) 

Is there an impairment of, or disturbance in, the 
functioning of the person’s mind or brain? 

Permanent     
impairment              

Temporary      
impairment                          

None     

Details: 
 
 
 

Can the decision be delayed because the person  
Is likely to regain capacity in the near future?  

Yes   Not likely to      
regain capacity 

Not appropriate     
to delay  

Details: 
 
 

1. Is the individual able to understand information relevant to the decision? (information 

should be given in a manner accessible to the individual) 

Yes   No   

Comments/Evidence: 
 
 
 

2. Is the individual able to retain the relevant information long enough to make the 
decision? 

Yes    No   

Comments/Evidence 

3. Is the individual able to use and weigh that information to make the decision? (Do they 

understand the risks, benefits, and consequences relevant to making the decision or to not making decision) 
Yes  No   

Comments/Evidence: 

Mental Capacity Assessment and Best Interests Decision Tool 
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4. Is the individual able to communicate their decision by any means (including sign 

language, writing, and behavior? 
Yes  No   

Comments/Evidence: (state what steps have been taken to support communication where there re communication challenges) 
 
 

If you have ticked any of the above questions 1 to 4 as NO, then this person lacks capacity at this time 

What steps have been taken to enable or assist the person to make or be involved in this decision? 
(E.g. using sign language, interpreter, speech and language therapist involvement of others e.g. family IMCA.)  

Mental Capacity Assessment Outcome: Individual has capacity to make the decision: (If the individual has 

capacity respect the decision even if it might seem unwise, and document the decision if possible, in their own words, writing or their nonverbal 
communication) 

 
 
Summarise Outcome: 
 

Mental Capacity Assessment Outcome: Individual lacks capacity to make the decision:  

 

Summarise outcome: 
 
(If the individual does not have capacity, they cannot consent, therefore, decisions must be made in their best interests. Before you progress to best 
interest check if there are valid advance planning tools in place) 
 

(Continue to involve the individual in all steps including best interests’ consultations. Their voice still counts even if they now lack capacity in relation 
to the decision to be made) 

 

Advance Decisions To refuse treatment 

Is there an advance decision relevant to the 
proposed treatment? 

 
No   

 
Yes  
 

If yes 
verbal  
(Detail below) 

  
Written  
(Detail below) 

  
(Remember: An Advance decision refusing life sustaining treatment MUST be in writing, signed and witnessed and clearly state that the decision 
applies even if life is at risk).  
 

(If there is a relevant ADRT you are under obligation to respect the ADRT unless there is evidence to show that it no longer represents the choice 
and wishes of the individual) 

 
Details of the ADRT 
 

 
Is there a legal proxy decision maker (a Donee/Attorney under a Lasting Power of Attorney or a Court   
Appointed Deputy)? (NB the proxy needs authority for the right decision e.g. health and welfare attorney for health decisions) 

 
Deputy No          Yes      Name…………………………. 
 
 
Donee No          Yes      Name…………………………... 
 
 
(List all if there is more than 1). 

 
 
The legal proxy should be consulted, and they will be the decision makers. If there are concerns that they are not acting in best interest of the 
individual, then the Office of the Public guardian can be approached for intervention and do seek advice from MCA Leads.  
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Does the individual have a Next of Kin/ Person who can support the best interests’ decision making? (NB next of 

kin does not have decision making powers but can contribute useful information to determine best interest for the individual.   
No     
 
Yes    Name………………...     
 
Name………………...     
Name………………...  
 

Other Professionals involved 
Name……………...     
Name………………...     
 

If there is no (unpaid) person who can help inform the decision-making process and this decision relates to Serious 
Medical Treatment, an accommodation move or a Safeguarding Adults concern, you must appoint an Independent 
Mental Capacity Advocate (IMCA) 
 
IMCA: Name……………………………………………………………………. Date……………... 
 

Determination of Best Interest Decision: 

Decision maker to consult with relevant others not necessarily at the same time                

Best Interests 
Balance Sheet.docx

 
Adopt a holistic approach looking at medical, social and psychological factors 
Make use of the balance sheet for complex or disputed decisions 
 

Capturing the individual’s wishes: As far as possible, record or be aware of anything known about the 

individual’s present and past wishes, culture, values, and beliefs and lifestyle choices. Check for any statements of 
wishes and preferences. You should not make assumptions based on their appearance, condition or age 
Details of their wishes: 
 

What are the views of significant others, (including family, friends, IMCA, carers, LPA etc, identify those consulted and their 

relationship? If no-one was consulted explain why) 

 

What are the views of the involved professionals/staff? 
 

Are there any conflicts or disagreements?) If so, what steps can be taken to resolve the disagreement? If not resolved, consider 

seeking advice from MCA Leads.) 

Best Interests 
Balance Sheet.docx

 
Best Interest Decision Summary:   Step 3: Final decision 

In consideration of the above and all relevant factors what is the final decision? Summarise the reasoning behind the decision and 
why this decision would be in the individual’s best interests: If decision is complex use the Balance sheet to help weigh up the 
benefits and burdens. 

 
Decision Makers Name………...…...……….…Role…………………………...Signature…………………...Date……. 
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Appendix B 
 
Best Interests Balance Sheet 
 
Focus on the individual and utilise a holistic approach looking at psychological, economic, social and 
medical factors. 
 
Option 1: 
 
Benefits: 
 
 
 
 
 
 
 
 
Burdens: 
 
 
 
 
 
 
 
Option 2: 
 
Benefits: 
 
 
 
 
 
 
 
Burdens: 
 
 
 
 
 
 
 
(Repeat process if there are more options) 
 
 
 
 
 
 
 



  

 38 

 

 

Appendix C 
 

 Mental Capacity Act Policy Impact Assessment 

  Yes/No Comments 

1. Does the policy/guidance affect one 

group less or more favourably than 

another on the basis of: 

  

 Race N  

 Ethnic origins (including gypsies and 

 travellers) 

N  

 Nationality N  

 Gender N  

 Culture N  

 Religion or belief N  

  Sexual orientation including lesbian, 

 gay and bisexual people 

N  

 Age N  

 Disability - learning disabilities, 

physical disability, sensory impairment 

and mental health problems 

N The policy actually seeks to 

ensure that the rights of these 

groups are upheld  

2. Is there a n y  evidence t h a t  s o m e  

groups are affected differently? 

N  

3. If you have identified potential 

discrimination, are any exceptions 

valid, legal and/or justifiable? 

N  

4. Is the impact of the policy/guidance 

likely to be negative? 

N  

5. If so, can the impact be avoided? N/A  

6. What alternatives are there to 

Achieving the policy/guidance 

without the impact? 

NA  

7. Can we reduce the impact by taking 

different action? 

N  

 

For advice in respect of answering the above questions, please contact the MCA Lead at  
leeds.safeguarding@nhs.net  
 
 

mailto:leeds.safeguarding@nhs.net
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Dissemination Document 
 
To be completed and attached to any document which guides practice when submitted to the appropriate 
committee for consideration and approval. 
 

Title of Document:  Mental Capacity Act Policy 
 

Lead Director:  Jo Harding  

Date Approved: 08/09/2021 

Where approved:  NHS Leeds CCG’s Partnership Safeguarding Children   
and Adults at Risk Committee 
 

 
Dissemination Lead: 

 
Mary Kadzirange 

Placed on Website: 17/09/2021 

Review Date: 01/09/2023 

 


