Making Sense of Mental Capacity

The right to decide... And deciding right

Aims?

•Understand what the law says about decision making
•How your family member can remain at the centre

•Explore some safeguards
•Explore some options for planning ahead

The Mental Capacity Act 2005
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Choice leads to decision making: a basic building block of...
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The 5 Core principles
3
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A person is not
to be treated as
unable to make a
decision unless all
practicable steps
to help him to do
so have been
undertaken
without success

1 A person
must be
assumed to
have capacity
unless it is
established that
they lack
capacity.

A person is
not to be
treated as
unable to make
a decision
merely because
he makes an
unwise decision

4 An act done, or
decision made,
under this Act for
or on behalf of a
person who lacks
capacity must be
done, or made, in
his/her best
interests.

5

Before the act is
done, or the decision
is made, regard must
be had to whether
the purpose for
which it is needed
can be as effectively
achieved in a way
that is less restrictive
of the person’s rights
and freedom of
action.

MCA 2005 – The five core principles

Assume I can
- ASSUMPTION OF CAPACITY

Give me the right support – not just when I face decisions
but always – to prepare for decision making
– SUPPORTING CAPACITY

It is not about what you think about my decision –
its whether I can make them
–ALLOWING FOR UNWISE DECISIONS

Is it right for me
–BEST INTERESTS

I have the same rights as others
– LEAST RESTRICTIVE OPTION

The two-stage test of capacity
1. Is there an impairment of, or disturbance in, the
functioning of the person’s mind or brain, whether
temporary or permanent?
2. If so, is the impairment or disturbance sufficient that
the person lacks the capacity to make that particular
decision?
–
–
–
–

understand the relevant information?
retain information long enough to decide?
use and weigh the information in the balance?
communicate the decision by any means?
On the Balance of probabilities

Questions that must be considered when
assessing capacity
Does the person have the ability to:






understand the relevant information?

retain information long enough to decide?
use and weigh the information in the balance?
communicate the decision by any means?

If NO to any then they lack capacity to make the decision

Capacity assessment
• Person only needs to understand/retain/use:
Basic and salient points; not every detail
• Capacity is time and decision specific
• Person should be given support they need to maximise
the chances of them having capacity

Determining best interests – the statutory checklist
•

Avoid making assumptions about someone’s best interests merely on the basis of the
person’s age, appearance, condition or behaviour.

•

Consider a person’s own wishes, feelings, beliefs and values and any written statements
made by the person when they had capacity.

•

Take account of the views of family and informal carers.

•

Take account of other legal Decision Makers - Powers of Attorney / Advance decisions
to refuse treatment / Court appointed Deputy

•

Can the decision be put off until the person regains capacity?

•

Involve the person in the decision-making process.

•

Demonstrate that you have carefully assessed any conflicting evidence or views.

•

Provide clear, objective reasons as to why you are acting in the person’s best interests.

•

Take account of the views of any independent mental capacity advocate.

•

Take the less restrictive alternative or intervention.

The balance sheet approach
•
•
•
•
•

Pros
• Cons
Benefits
• Risks
Emotional security
• Physical security
Expressed wishes vs • cognitive deficit
Views of some
• Views of others
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Tim’s Best interests
(Mental Capacity Act, Section 4; Code of Practice, 5.1–5.69)
Any decision or act must be in a person’s best interests
Best Interests IS NOT THE SAME AS Best for…

What would Tim take into account?
What do we know about Tim that might be important?
What are Tim’s known views, beliefs, values?
Who else might know something important about Tim?
Have we explored all options?
Have we got the balance right?
What decision would Tim make if he were able?

Defensible record fundamentals….
• Facts

the foundation for opinion
should be specific

• Opinion

based on facts
requires expertise, judgment

• Reasons

are crucial
explain
.

Safeguards
• Lasting Power of Attorney (LPA)
• court appointed Deputies
• Advance Decisions to refuse treatment

18yrs+, relevant? valid? Applicable?

Independent Mental Capacity Advocate
• IMCA appointed for incapacitated person without family or
friends to speak for them.
• to advocate when important decision needs to be made; i.e.
 serious medical treatment
 placement into long term care in hospital or care home
 moving to different hospital or care home

person making decision has duty to:
• instruct IMCA
• Consult them

Decision making – Rights and
Responsibilities
The right to decide... And deciding right

What is today about?
• What
Whatisisa adecision?
decision?
-- more
more than
than just
just a
a choice
choice

• Decisions
with
responsibilities
Decisionscome
come
with
responsibilities
- Passing the ‘test’ of mental capacity
- Passing the ‘test’ of mental capacity

• Decision making skills


Decision making skills

- tools and tips to practice
- tools and tips to practice

What is today about?
• Your decision making Rights
- what the law says

• what if you can’t decide?
- ‘best interests’ decisions

• So now what?

- What can we take from today?

Decision making is a basic building block of...

Autonomy
Control
Independence
Self determination
Personhood
Citizenship
Dignity
Identity
Civil Rights

What is a decision?

‘Choice’

• Expressing preference
• Choosing between options
• Options controlled by others?

‘Decision’

• Putting choice into action
• Thinking of your own options
• Having real control

What is a decision?
‘Decision’

Options:
1. yes,
2. no,
3. ignore
Each option has possible outcomes:
1. good
2. bad
3. neither

Breakfast –
Lets think about it
• Simple every day decision
• We have lots of experience
• Don’t even give it much thought?
In groups:
• Imagine you are deciding about breakfast for the first
time
• Discuss what you need to think about to make the
decision
• List all the things that affect your decision

Decisions come with
responsibilities

your responsibilities
Responsibility to
1. think through your decisions

2. think how it affects people around you
3. show you have thought of risks as well as benefits

4. accept the consequences of your decisions

‘test’ of decision making capacity
The Law says you must be able show that you can 1.

Understand the relevant information for decision

2.

Remember the information long enough to decide

3.

Use or weigh up the information

4.

Communicate your decision

For each decision, each time you face it

Tools and tips for better decision
making

Exploring aspects of decisions
HEAD – LOGICAL AND PRACTICAL
What has experience taught me? Can I afford it? What are
all my options?
HEART – EMOTIONS AND FEELINGS
What do I like? What worries me? What is my gut reaction?

HANDS – SOCIAL AND OTHER PEOPLE
How will it affect other people? Is there anyone who can give
advice? Do I need anyone’s permission?
SOUL – OVERALL VISION/DIRECTION/GOALS
How does this fit with my big goals? How will I feel about it in
6 months time?
FEET –COMBINE ALL ABOVE AND GO!
Make the choice. Put it into action. Don’t freeze, commit.

The 10 -10-10 test
When you make a decision, try to think how you
will feel about it in…
10 minutes…
10 days……..
10 months…
Does this change your decision?

Getting help
• Its ok to ask for help – we all do
• Think about what information you need
and where you can get it from
• Who to ask for advice – friend, family,
support, somebody who knows about the subject?

What Are Your Dreams and
Wishes?

Lunch time!!

Your decision making rights

MCA 2005 – The five core principles

Assume I can
- ASSUMPTION OF CAPACITY

Give me the right support – not just when I face
decisions but always – to prepare for decision making
– SUPPORTING CAPACITY

It is not about what you think about my decision – its
whether I can make them
–ALLOWING FOR UNWISE DECISIONS

Is it right for me
–BEST INTERESTS

I have the same rights as others
– LEAST RESTRICTIVE OPTION

The 5 core principles
1. A person must be assumed to have capacity unless it is established that they lack
capacity.
1. ‘Best interests’ is not the same as ‘Best for’
- ASSUMPTION OF CAPACITY
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Of course, if a person is making decisions that put themselves in significant harm, or that seem
irrational, this may need further investigation- but it doesn’t automatically mean they lack capacity

What if you are unable to decide?

Best Interest Decisions
•

Cannot be based simply on the person’s condition,
appearance or behaviour

•

All relevant circumstances should be considered

•

Every effort is made to encourage the person to
take part in the decision

•

Consider if the person is likely to regain capacity

•

The person’s past and present wishes, feelings,
beliefs and values are taken into account

•

Views of the people close to the person are
considered and taken into account

Right to Advocacy
Mental Capacity Act –
• Independent Mental Capacity Advocate (IMCA)
• If you cannot make decision (lack capacity)
• Decisions about- where you live and medical treatment

Care Act –
•
•
•

Independent advocate
If you might find it very difficult to make decision
Decisions about – your care and support planning

Total communication

• Continual support for communication
• Aim to turn ‘capacity’ into ‘functioning’

• See each instance of ‘lacking capacity’ as a trigger
for support for next time

So, what now?
• Everyone has the right to make decisions – big as well
as small
• Everyone has right to good support, advice and
information to make decisions.
• Even if people cannot decide for themselves, decisions
should reflect their personality.
We know that this does not always happen……

So what can we, in this room, do about it?
What can you do as Groups of Self-Advocates?
What help can we give you?

