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EXTRAORDINARY PUBLIC BOARD MEETING 
 

Wednesday 24 February 2016 
Boardroom, Leafield House  

107- 109 King Lane 
Leeds LS17 5BP  

13:15 – 14:00 
 
 

AGENDA 
 
 
 
 

Chair:  Dr Jason Broch 
 
Item No. Item Presented By Paper Y/N Time 

027/2016 Board Welcome and Apologies Dr Jason Broch N 
13:15 

028/2016 Board Declarations of Interest Dr Jason Broch N 

029/2016 Board Questions from Members of the 
Public Dr Jason Broch N 13:20 

030/2016 Board Delegation Agreement – Level 3 
Primary Care Co-commissioning  Nigel Gray Y 13.30 

 Next Public Board Meeting:  
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Mission Statement 
“Our successful and effective partnerships with our 
communities, patients and partners will reduce health 
inequalities and deliver improvements in health for local 
people within the resources available” 
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Summary Report 
Meeting: Extraordinary Board Date: 24th February 2016 
Agenda Item: 030/2016 
Report Title: Delegation Agreement – Level 3 Primary Care Co-

commissioning 
Prepared by: Stephen Gregg – Head of Governance and Corporate 

Services 
Executive Lead: Nigel Gray – Chief Officer 
Presented by: Nigel Gray – Chief Officer 
Other meetings presented to:  
Purpose of Report 
Approval  Decision  
Assurance  Information and Comment  
Strategic Objectives (tick all that apply 
1. Ensure that we have comprehensive commissioning processes and management established that 

enable us to understand and meet the needs of our population through high quality care and which 
deliver improvement in the health and wellbeing of the poorest the fastest. 

 

2. Establish organisation-wide management systems and processes that enable and encourage 
robust forward planning, the ability to adapt to change, meaningful stakeholder involvement, 
transparent decision making and robust governance. 

 

3. Be recognised by our peers as an organisation that has effectively supported and encouraged 
innovation in the development and implementation of new models of care that better meet the 
needs of our population. 

 

4. To achieve effective local and system leadership that drives continual performance improvement 
through authentic clinical and population involvement. 

 

Executive Summary 
This paper outlines the requirements for the sign off of the delegation agreement ahead of 
fully delegated co-commissioning responsibilities being transferred to the CCG from 1st 
April 2016. An updated position of progress made to date with co-commissioning 
responsibilities such as city-wide working and the establishment of the Primary Care 
Commissioning Committee (PCCC) is also presented, alongside all aligned key risks and 
mitigating actions. 
 
Key Recommendations 
The Board is recommended to: 
 
1. Note the updated summary of risks and mitigating actions outlined in Appendix 1. 
2. Approve the signing of the delegation agreement and its submission to NHSE. 
 
Assurance Framework 
 
Risk 7 Governance and risk management  
 
Next Steps 
Continue to progress the actions to mitigate the risks associated with the CCG taking on 
responsibility for the commissioning of primary care. 
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Corporate Impact Assessment 
Regulatory implications  
Financial implications  
Legal implications  
Workforce implications  
Equality impact assessment  
Information quality assured  
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Delegation Agreement – Level 3 Primary Care Co-commissioning – February 2016 
 
1. Introduction 

 
On 27th January 2016, the Board was given an update on taking on Level 3 co-commissioning of 
primary care from 1st April 2016.  This followed the Board’s decision in December 2015 to support 
an application to NHSE for fully delegated responsibility.  

Members were given a full briefing on the risks and mitigating actions associated with co-
commissioning, with a particular focus on the level of financial risk and the capacity required to 
sustainably deliver associated requirements.   

Since the last Board meeting,  further progress has been made in operationalising plans to take on 
the agreed functions of primary care commissioning whilst working closely with NHS England 
(NHSE), Leeds South and East (LSECCG) and Leeds West CCG (LWCCG) colleagues. The 
ongoing work has provided a robust understanding of the tasks that will be transferred directly 
across to the CCG with effect from April 2016, the transactional work that will stay with NHSE for 
the foreseeable future and clarified the areas where NHS LNCCG, LSECCG and LWCCG will work 
at a citywide level to deliver tasks.  This has been documented in a single citywide document that 
will underpin the Delegation Agreement to be signed between NHS LNCCG and NHS England. 

Appendix 1 provides an updated overview of all the risks and mitigating actions associated with 
taking on delegated responsibility of co-commissioning. 

2. Primary Care Commissioning Committee (PCCC) 
 
Progress has being made with the establishment of the PCCC, with a planning meeting held in 
January 2016 to clarify the membership, frequency and terms of reference of the committee.  
 
Work has been undertaken to map out the current functions, remit and work programmes of 
associated groups such as the Primary Care Quality Improvement Group to understand how these 
may change in the light of co-commissioning and the relationships to other associated groups and 
committees.  
 
The governance structure of existing groups and committees was reviewed at the first PCCC 
meeting with a view to future working and developments from 1st April. The draft terms of 
reference for the PCCC are attached at Appendix 2. 

 
3. Delegation Agreement Requirements 

On the 18th January 2016 NHSE sent the CCG the draft Delegation Agreement. The Delegation 
Agreement sets out the primary care medical services functions that will be delegated to the CCG 
and how these will be exercised. The document was developed in collaboration with CCGs and 
NHS Clinical Commissioners in 2015. This is a standard document that has been produced for all 
CCGs taking on Level 3 co-commissioning responsibilities and NHSE has advised that there is no 
opportunity for local variation to this.  Working with LSECCG and LWCCG colleagues, LNCCG 
staff are undertaking a detailed review of the agreement.  Any outstanding issues will be reported 
to the Board.  
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A summary of the delegation agreement is attached at Appendix 3. 

In order to enable the CCG to take on delegated responsibility for commissioning primary care, the 
Board is asked to authorise the Chief Officer to sign the delegation agreement.   

4. Recommendations 
 

Members of the LNCCG Board are asked to: 

1. Note the updated summary of risks and mitigating actions outlined in Appendix 1. 
2. Approve the signing of the delegation agreement and its submission to NHSE. 
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Appendix 1  
Risks and Mitigating Actions 

 
The table below provides a brief summary of risks associated with the CCG’s delivery of delegated 
responsibilities for the commissioning of primary care from April 2016. 

Summary of risks 
raised and discussed 
by members. 

Mitigating Actions (February 2016) 

 
Capacity - There is a risk 
that the time and capacity 
required to fully deliver all 
delegated functions may 
prevent the CCG from 
leading on the 
transformation of primary 
care and realise the 
stated benefits of co-
commissioning for the 
local population and 
member practices. 
 

The three Leeds CCGs have worked closely with the NHS England 
(NHSE) Area Team (AT) to agree the elements of delegated 
commissioning responsibilities which will continue to be delivered by 
the AT.  
 
The AT have confirmed that they will continue to deliver primary care 
contracting and commissioning functions unless otherwise stated by 
CCGs. This enables a more incremental approach to the CCG’s 
delivery of additional primary care commissioning functions. The 
approach being undertaken by LNCCG, LSECCG and LWCCG has 
been to focus on the delivery of areas from April 2016 which will have 
the most significant impact on improving the quality of local services 
for patients eg quality, estates planning and aligning CCG and AT 
commissioning developments.   This has been formally documented to 
underpin the Delegation Agreement. 
 
It has been agreed that the more transactional and contractual tasks 
will continue to be delivered through the AT.   
 
There is agreement across the NHS LNCCG, LWCCG and LSECCG 
to ‘share’ roles across CCGs to delivery delegated responsibilities in 
relation to incident management and estates.  
 
In addition, additional (interim) capacity and capability has been added 
to the CCG Primary Care Team to establish systems, processes and 
knowledge transfer to ensure full readiness to deliver new delegated 
primary care commissioning responsibilities. 
 

Consistency across the 
city – There is a risk of 
fragmentation and lack of 
consistency in 
approaches to primary 
care commissioning 
across the city.  

All three CCGs have had their applications for full delegated co-
commissioning of primary care approved by NHSE.  The three CCGs 
have established a strategic primary care commissioning group to 
maximise opportunities for consistency of primary care commissioning 
approaches across the three Leeds CCGs. The group has already 
begun to meet and commenced work on an initial programme of 
transactional work to ensure consistency in decision making 
processes across NHS LNCCH, LSECCG and LWCCG in relation to 
areas as branch closures, mergers etc.  
 
Sign-off and decision making in relation to primary care 
commissioning initiatives and decisions will be made within each CCG 
Primary Care Commissioning Committees. 
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Finance – Council was 
particularly concerned 
about the uncertainty 
over the level of financial 
risk and potential deficit 
that the CCG may inherit 
along with Level three co-
commissioning 
responsibilities.  

In November 2015, discussions were held with NHSE regarding the 
current LNCCG primary care funding being insufficient to cover 
current costs, causing a significant financial risk. The shortfall was 
approx. £600k and in response to this NHSE investigated the 
allocation process. The outcome was that Leeds North's allocation 
increased by approximately 550k, resolving this issue. This means 
that the 15/16 forecast for primary care is now breakeven.  
 
The CCG has received confirmation of its primary care allocations for 
16/17 and beyond.  NHSE have yet to determine the methodology & 
timetable for setting budgets.  
 

Balancing Conflicts of 
Interest and Clinical 
Involvement – Concerns 
were raised that the 
absence of member 
practice representation 
on the Primary Care 
Commissioning 
Committee could limit 
clinical involvement.  

The CCG’s internal governance arrangements are currently being 
reviewed in the light of additional co-commissioning responsibilities 
and to enable delivery of population health management.  The new 
arrangements will ensure that the proposed Population Health 
Management Group, CDU and Primary Care Quality Improvement 
Groups maximise clinical involvement in the development and 
discussion of all issues relating to primary care commissioning, whilst 
ensuring that conflicts of interest are managed effectively.  All 
decisions relating to primary care commissioning will be taken by the 
LNCCG Primary Care Commissioning Committee (PCCC). The draft 
PCCC terms of reference specifically permit general practice  
members to participate in strategic discussions, but not to be involved 
in decision making. To ensure that conflicts of interest are managed 
effectively, the CCG has recently sought updated declarations of 
interest from all CCG member practices.  
 

The increase in 
demands on General 
Practice alongside 
significant challenges 
to workforce 
recruitment and 
retention creates a risk 
that some General 
Practices and services 
will fail - In taking on 
delegated responsibility 
for the commissioning of 
General Practice, the 
CCG will accept the risks 
associated with 
commissioning General 
Practice services for 
population of North 
Leeds. 

The CCG will be able to use its local insight regarding the way in 
which practices are currently delivering core primary care services to 
inform more localised commissioning and contracting of primary care. 
This will be a key element of New Models of Care and place based 
commissioning.  
 
The provision of additional and more aligned support from CCG teams  
to support  practices to work together to identify opportunities for more 
efficient delivery of existing services,  will reduce the likelihood of 
practices failing to deliver core services. Support will focus on areas 
such as workforce planning, budgets and identifying actions that could 
more effectively be ‘done once’ across a number of practices. 

 



 

 

 
 

 

 
 
 
 
 

Primary Care Commissioning Committee 
Terms of Reference 

 

DRAFT 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Version:    DRAFT v3 sg 17.02.16    
 
Committee Approved by:    Leeds North CCG Board 
 
Date approved   xxxx 2016 
Responsible Director:  Chief Financial Officer 
 
Date Issued:      
 
Review Date:    xxxx 2017 
 
  



 

 

Introduction  
 

1. Simon Stevens, the Chief Executive of NHS England, announced on 1 May 2014 

that NHS England was inviting CCGs to expand their role in primary care 

commissioning and to submit expressions of interest setting out the CCG’s 

preference for how it would like to exercise expanded primary medical care 

commissioning functions.  One option available was that NHS England would 

delegate the exercise of certain specified primary care commissioning functions 

to a CCG. 

2. In accordance with its statutory powers under section 13Z of the National Health 

Service Act 2006 (as amended), NHS England has delegated the exercise of the 

functions specified in Schedule 2 to these Terms of Reference to Leeds North 

CCG. The delegation is set out in Schedule 1.  

3. NHS Leeds North CCG (“The CCG”) has established the NHS Leeds North CCG 

Primary Care Commissioning Committee (“The Committee”). The Committee will 

function as a corporate decision-making body for the management of the 

delegated functions and the exercise of the delegated powers.    

4. The Committee comprises representatives of the following organisations:  

 NHS Leeds North CCG 

 NHS England 

 Health and Wellbeing Board 

 Healthwatch  

 

Statutory Framework  

5. NHS England has delegated to the CCG authority to exercise the primary care 

commissioning functions set out in Schedule 2 in accordance with section 13Z of 

the NHS Act.  

6. Arrangements made under section 13Z may be on such terms and conditions 

(including terms as to payment) as may be agreed between the Board and the 

CCG. 

 



 

 

7. Arrangements made under section 13Z do not affect the liability of NHS England 

for the exercise of any of its functions. However, the CCG acknowledges that in 

exercising its functions (including those delegated to it), it must comply with the 

statutory duties set out in Chapter A2 of the NHS Act and including: 

a) Management of conflicts of interest (section 14O); 

b) Duty to promote the NHS Constitution (section 14P); 

c) Duty to exercise its functions effectively, efficiently and economically 

(section 14Q); 

d) Duty as to improvement in quality of services (section 14R); 

e) Duty in relation to quality of primary medical services (section 14S); 

f) Duties as to reducing inequalities (section 14T); 

g) Duty to promote the involvement of each patient (section 14U); 

h) Duty as to patient choice (section 14V); 

i) Duty as to promoting integration (section 14Z1); 

j) Public involvement and consultation (section 14Z2). 

 

8. The CCG will also need to specifically, in respect of the delegated functions from 

NHS England, exercise those set out below: 

 Duty to have regard to impact on services in certain areas (section 13O); 

 Duty as respects variation in provision of health services (section 13P). 

  

9. The members acknowledge that the Committee is subject to any directions made 

by NHS England or by the Secretary of State. 

 
Role of the Committee  
 

10. The Committee has been established in accordance with the above statutory 

provisions to enable the members to make collective decisions on the review, 

planning and procurement of primary care services in Leeds North, under 

delegated authority from NHS England.  

 



 

 

11. In performing its role the Committee will exercise its management of the functions 

in accordance with the agreement entered into between NHS England and the 

CCG, which will sit alongside the delegation and terms of reference. 

 

12. The functions of the Committee are undertaken in the context of a desire to 

promote increased co-commissioning to increase quality, efficiency, productivity 

and value for money and to remove administrative barriers.  

 

13. The role of the Committee shall be to carry out the functions relating to the 

commissioning of primary medical services under section 83 of the NHS Act.  

 

14. This includes the following: 

 

a) GMS, PMS and APMS contracts (including the design of PMS and APMS 

contracts, monitoring of contracts, taking contractual action such as issuing 

branch/remedial notices, and removing a contract); 

b) Newly designed enhanced services (“Local Enhanced Services” and “Directed 

Enhanced Services”); 

c) Design of local incentive schemes as an alternative to the Quality Outcomes 

Framework (QOF); 

d) Decision making on whether to establish new GP practices in an area; 

e) Approving practice mergers; and 

f) Making decisions on ‘discretionary’ payment (e.g., returner/retainer schemes). 

 

15. The Committee will also carry out the following activities: 

 

a) To plan, including needs assessment, primary medical care services in Leeds 

North; 

b) To undertake reviews of primary medical care services in Leeds North; 

c) To co-ordinate a common approach to the commissioning of primary care 

services generally; 

d) Have oversight and review the financial plans for primary medical care 

services in Leeds North 



 

 

e) To manage the budget for commissioning of primary medical care services in 

Leeds North.   

f) Take procurement decisions in respect of primary medical services.  These 

shall be in line with statutory requirements and guidance, the CCG’s 

Constitution and Standing Orders and the delegation Agreement between 

NHS England and the CCG.   

 
Membership 
 

16.  The Committee is established as a committee of the Board and consists of: 

 
Members 

 Lay member for patient and public engagement  

 Lay member for governance  

 Chief Officer 

 Chief Financial Officer 

 Director of Commissioning, New Models of Care 

 Non Executive Board Nurse 

 Secondary Care Consultant 

 Public Health Consultant 

 
In attendance 

 A representative of Leeds Health and Wellbeing Board as nominated by 

that organisation  

 A representative of Healthwatch as nominated by that organisation 

 Representative of NHS England 

 
17. Other officers may be invited to attend any or part of any meeting as and when 

appropriate. 

 

18. General practice members shall be invited to attend meetings to participate in 

strategic discussions on primary medical services’ issues.  They will be required 

to withdraw from the meeting during the deliberations leading up to a decision 

and from the decision making where there is an actual or potential conflict of 

interest. 



 

 

 
 

Meetings and voting 
 

19. Meetings of the Committee shall be held in public.  The Committee may resolve 

to exclude the public from a meeting that is open to the public (whether  during 

the whole or part of the proceedings) whenever publicity would be prejudicial to 

the public interest by reason of the confidential nature of the business to be 

transacted or for other special reasons stated in the resolution and arising from 

the nature of that business or of the proceedings or for any other reason 

permitted by the Public Bodies (Admission to Meetings)Act 1960 as amended or 

succeeded from time to time. 

 
Chairing the Committee 
 
20. The Chair and Deputy Chair of the Committee will be a lay member of the 

Committee.  In the event of the chair of the Committee being unable to attend for 

all or part of the meeting, the Deputy Chair will chair the meeting/that part of the 

meeting. 

 
Quoracy 

 
21. Meetings shall be quorate when 4 members are present, at least one of which is 

a lay member. 

 
Voting 

 
22. The aim of the Committee will be to achieve consensus decision-making.  Should 

a vote need to be taken, only the members of the Committee shall be allowed to 

vote.  In the event of a tied vote, the Chair shall have a second and casting vote. 

  



 

 

 

Frequency of meetings 
 

23. The Committee shall meet as business dictates and at least four times per year.  

Meetings will normally be convened to coincide with Board meetings. 

 

24. Items of business to be transacted and all supporting papers for inclusion on the 

agenda should be notified to the Chair of the meeting at least 7 clear working 

days (i.e. excluding weekends and bank holidays) before the meeting takes 

place. 

 

25. The agenda and supporting papers will be circulated to all members of a meeting 

5 working days before the date the meeting takes place. With the agreement of 

the Chair, items of urgent business may be added to the agenda after circulation 

to members. 

 

Standards of Business Conduct and Conflicts of Interest 
 

26. Members of the Committee shall at all times comply with the standards of 

business conduct and managing conflicts of interest as laid down in the NHS 

Leeds North CCG Constitution and the Conflicts of Interest Policy. Declarations 

of interest will be a standing item on all meeting agenda. 

 

27. Attenders who have any direct/indirect financial or personal interest in a specific 

agenda item will declare their interest.  The Chair of the meeting will decide the 

course of action required, which may include exclusion from participation in the 

discussion. All declarations of interest and actions taken in mitigation will be 

recorded in the minutes. 

 
28. The Committee is authorised by the Board to investigate any activity within its 

terms of reference.  It is authorised to seek any information in requires within its 

remit, from any employee of Leeds North CCG or member of the Board and they 

are directed to co-operate with any reasonable request. 

 



 

 

29. The Committee is authorised to obtain legal or other independent professional 

advice and secure the attendance of advisors with relevant expertise if it 

considers this is necessary.   

 

30. The Committee is authorised to delegate tasks to such individuals, sub-groups, 

working groups or individual members as necessary to fulfil its responsibilities 

within its terms of reference.  The Committee may not delegate executive powers 

delegated to it within these terms of reference (unless expressly authorised by 

the CCG Board) and remains accountable for the work of any such group. 

 

Accountability and decision making 
 

31. The Primary Care Commissioning Committee has delegated authority from the 

Board to make decisions within the bounds of its remit.  Specifically: 

 

a) Financial Plans in respect of primary medical services 

b) Procurement of primary medical services 

c) Practice payments and reimbursement 

d) Investment in practice development 

e) Contractual compliance and sanctions 

 

32. The decisions of the Committee shall be binding on NHS England and NHS 

Leeds North CCG. 

 

Reporting 
 

33. The Committee will make decisions within the bounds of its remit and maintain a 

register of procurement decisions taken by the Committee. 

 

34. The decisions of the Committee shall be binding on NHS England and Leeds 

North CCG.  

 

 



 

 

35. Following each meeting, the Committee will produce an executive summary 

report which will be presented to the Yorkshire and Humber Area Team of NHS 

England and the CCG Board for information together with its Minutes and those 

of any sub-groups, once approved. 

 

Conduct of the Committee 
36. Members shall have due regard to and operate within the Constitution of the 

CCG, standing orders, detailed financial policies and other financial procedures. 

 

37. Members of the Committee shall abide by the ‘Principles of Public Life’ (The 

Nolan Principles) and the NHS Code of Conduct. 

 

38. Members of the Committee have a collective responsibility for the operation of 

the Committee. They will participate in discussion, review evidence and provide 

objective expert input to the best of their knowledge and ability, and endeavour to 

reach a collective view.  

 

39. The Committee may delegate tasks to such individuals, sub-committees or 

individual members as it shall see fit, provided that any such delegations are 

consistent with the parties’ relevant governance arrangements, are recorded in a 

scheme of delegation, are governed by terms of reference as appropriate and 

reflect appropriate arrangements for the management of conflicts of interest. 

 

40. The Committee shall undertake an annual self-assessment of its own 

performance against its workplan, membership and terms of reference.  The self-

assessment shall form the basis of the annual report from the Primary Care 

Commissioning Committee which will be submitted to the Board 

 

41. These Terms of Reference will be reviewed annually.  The review will take 

account of any Directions issued by the Department of Health or NHS England 

and any revised model terms of reference issued by NHS England.  The revised 

terms of reference shall be submitted for approval by the CCG Board. 
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[Schedule 1 – Delegation-to be added when final arrangements confirmed] 

[Schedule 2 – Delegated functions-to be added when final arrangements 
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NHS ENGLAND 

GUIDE TO THE DELEGATION AGREEMENT 

 

1. Delegation and Delegation Agreement 

 

1.1. The Delegation (a  copy of which can be found at Annex E to NHS 

England’s guidance Next steps towards primary care co-

commissioning) will set out the statutory delegation of primary medical 

care commissioning functions to CCGs. 

 

1.2. The Delegation will be supplemented by the Delegation Agreement, 

which sets out the detailed arrangements for how the CCG will exercise 

its delegated primary medical care commissioning functions.  There is 

one standard form Delegation Agreement that NHS England and each 

relevant CCG receiving delegated functions will be required to sign. 

 

2. Structure of the Delegation Agreement 

 

2.1. The Delegation Agreement is divided into: 

 

2.1.1. The Particulars:  contain the sections which require local 

completion (including details of the parties to the Delegation 

Agreement, the addresses for notices and other information); 

2.1.2. The Terms and Conditions:  contain the terms and conditions 

governing the delegation of the primary medical care 

commissioning functions to the CCG and how these are to be 

exercised by the CCG; and 

2.1.3. The Schedules:  contain further detailed provisions including 

in relation to the Delegated Functions, the Reserved Functions, 

finances, staffing and other provisions. 

 

3. About this Summary 

 

3.1. For the sake of completeness, the Delegation Agreement is a lengthy 

document. It has been produced with, and reviewed by, CCG 

colleagues, but we are aware that it is a detailed and sometimes 

technical document. For ease of reading and reference, this summary 

guide has been produced. 

 

3.2. A guide to each of the clauses in the Delegation Agreement is set out at 

Appendix 1 below. This guide is only a summary of the key provisions of 

https://www.england.nhs.uk/commissioning/wp-content/uploads/sites/12/2015/06/annx-e-drft-delgtn-nhse.pdf
https://www.england.nhs.uk/commissioning/wp-content/uploads/sites/12/2015/06/annx-e-drft-delgtn-nhse.pdf


 

4 
 

the Delegation Agreement to assist the CCG. It should not be viewed as 

an interpretation of the Delegation Agreement.  In the event of a conflict 

between this guide and the Delegation Agreement, the terms of the 

Delegation Agreement will prevail. 
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Appendix 1 

Guide to the Delegation Agreement 

 

Clause Clause Name Description 

Particulars 

1 Particulars The Particulars contain elements of the Delegation Agreement for local completion (which must be completed 

prior to signing the Delegation Agreement).  Information to be inserted here includes the name of the Local NHS 

England Team, the name of the CCG, the relevant Area and contact information for the Parties. 

Terms and Conditions 

2 Interpretation This clause confirms that the Delegation Agreement should be interpreted in accordance with the definitions set 

out in Schedule 1.  In order to avoid disputes, clause 2.3 sets out an order of precedence to resolve any conflict or 

inconsistency.  The Particulars and Terms and Conditions take precedence over the Schedules and any Local 

Terms. 

3 Background This clause contains background information on the delegation of functions by NHS England to the CCG.  Clause 

3.4 confirms that functions relating to the commissioning of primary care pharmacy, dental and optical contracts 

are not delegated to the CCG under the Delegation.  

4 Term This clause confirms that the Delegation Agreement will take effect from the date set out in paragraph 10 of the 

Delegation (1 April 2015) and will remain in force unless terminated under clause 17 (Termination). 

5 Principles This clause describes certain overarching principles which NHS England and the CCG must adhere to in their 

dealings with each other under the Delegation Agreement.  For example, NHS England and the CCG must at all 

times act in good faith, share information and best practice, eliminate duplication of effort, mitigate risk and reduce 

costs. 

6 Performance 

of the 

Clause 6 sets out the details of the primary medical care commissioning functions delegated to the CCG.  Clause 

6.1 confirms that the role of the CCG will be to exercise the Delegated Functions in the Area. Clause 6.2 sets out 
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Clause Clause Name Description 

Delegated 

Functions 

the list of Delegated Functions – further detail on the functions is set out in Schedule 2 (Delegated Functions).   

 

The CCG must perform the Delegated Functions in accordance with certain requirements, including the 

Delegation itself, the terms of the Delegation Agreement, all applicable Law, Guidance and Good Practice 

(clauses 6.4 and 6.4A).   

 

The CCG must also perform the Delegated Functions in such a manner as to ensure NHS England’s compliance 

with its statutory duties (clause 6.5), as NHS England remains liable for the functions delegated to the CCG.  The 

CCG must not act outside of its delegated authority (clause 6.6) and the CCG’s decisions will be binding on the 

CCG and NHS England (clause 6.8). 

7 Committee The CCG must establish a committee to exercise its Delegated Functions.  The structure and operation of the 

committee must take into account any Guidance issued by NHS England. 

8 Performance 

of the 

Reserved 

Functions 

Clause 8 sets out the details of the primary medical care commissioning functions that are reserved to NHS 

England (and so will not be performed by the CCG).  The list of Reserved Functions is set out at clause 8.2 and 

includes management of the national performers list and the revalidation and appraisal process. 

 

The Delegation may be amended and additional functions may be delegated to the CCG in the future (clause 8.3).  

Any changes that need to be made to the Delegation Agreement following the delegation of additional functions 

will then be agreed with the CCG in accordance with clause 22 (Variations). 

 

The CCG will provide some administrative and management services to NHS England in relation to certain 

Reserved Functions (as set out in clauses 8.8 and 8.9, in particular in relation to the Section 7A Functions).  

These arrangements are described in detail in clause 13. 

9 Monitoring and Clause 9 sets out the CCG’s reporting requirements under the Delegation Agreement and confirms that the CCG 
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Clause Clause Name Description 

Reporting – 

General 

Requirements 

must comply with its reporting obligations in the CCG Assurance Framework and its constitution (clause 9.1).  The 

CCG must provide copies of the agenda and minutes from its primary medical services commissioning committee 

meetings to NHS England and must also provide NHS England with a monthly report (clause 9.2).  The CCG must 

give NHS England 7 days’ notice of all committee meetings and NHS England has the right to attend the 

committee meetings (clause 9.3).  

10 Information 

Sharing and 

Information 

Governance 

NHS England and the CCG will enter into a Personal Data Agreement (to govern the processing of Relevant 

Information under the Delegation Agreement).  A template Personal Data Agreement is set out at Schedule 4 

(Further Information Sharing Provisions).  NHS England and the CCG agree that, when sharing information under 

the Delegation Agreement, they will comply with relevant Information Law requirements, Good Practice and 

relevant guidance (clause 10.5). 

11 IT inter-

operability 

NHS England and the CCG will work together to ensure that IT systems are inter-operable and that data may be 

transferred between systems securely, easily and efficiently. 

12 Public 

Information 

and Access 

Targets 

The CCG will provide such information to NHS England as is required in respect of the Delegated Functions to 

ensure NHS England’s discharge of its statutory duties (clause 12.1).  

13 Financial 

Provisions and 

Liability 

Notification of the Delegated Funds and Adjustments to the Delegated Funds (clauses 13.1 to 13.8) – NHS 

England will notify the CCG of the proportion of funds that will be allocated to the CCG for the purpose of meeting 

expenditure in respect of the Delegated Functions in each financial year (clause 13.1).  Except in relation to 

pooled funds (see below) and subject to the CCG’s compliance with its statutory financial duties, the CCG must 

use these allocated funds to carry out the Delegated Functions (clause 13.2).   

 

NHS England may make adjustments to the Delegated Funds, for example to take into account monthly 

adjustments and/or any Losses that NHS England suffers as a result of the CCG’s negligence, fraud, 
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recklessness or deliberate breach of the Delegation Agreement (clause 13.3).   

 

Schedule 5 (Financial Provisions and Decision Making Limits) sets out financial and decision-making limits that 

apply in relation to the exercise of the Delegated Functions (clause 13.8). 

Payment and Transfer (clauses 13.9 to 13.12) – The Delegated Funds cannot form part of the funds used for 

the provision of the CCG’s own functions (clause 13.9). NHS England will pay the Delegated Funds to the CCG on 

a monthly basis, using the same revenue transfer process that NHS England uses to transfer funds to the CCG 

annually (or using such other process as notified to the CCG from time to time) (clause 13.10). 

 

The CCG must comply with the requirements set out in clause 13.11 when dealing with the Delegated Funds (for 

example, the CCG must comply with any business rules set out in NHS England’s planning guidance and the HM 

Treasury guidance Managing Public Money). 

Administrative and/or Management Services and Funds in relation to certain Reserved Functions (clauses 

13.13 to 13.23) – the CCG will provide administrative services to NHS England in relation to the Section 7A 

Functions (i.e. the CCG will administrate payments made under section 7A of the NHS Act 2006 and will provide 

any other support or administrative assistance to NHS England that NHS England may reasonably request 

(clauses 13.17 to 13.19)).  NHS England may also require the CCG to provide similar administrative services in 

relation the Capital Expenditure Functions (clauses 13.13 to 13.16), complaints management and other Reserved 

Functions (clauses 13.21 to 13.23).  

Pooled Funds (clauses 13.24 to 13.25) – the CCG has the flexibility to use any part of the Delegated Funds to 

establish and maintain a pooled fund with NHS England (under section 13V of the NHS Act 2006) (clause 13.24).  

NHS England must consent in writing to the establishment of the pooled fund and the details of any pooled fund 

(at the date of the Delegation Agreement) must be set out in Schedule 7 (Local Terms) (clause 13.25). 

Business Plan, Commissioning Plan and Annual Report (clauses 13.26 to 13.33) – the CCG is required to 
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provide NHS England with a business plan and annual report in relation to the Delegated Functions, to ensure that 

NHS England is able to comply with its financial reporting obligations under the NHS Act 2006. 

Risk Sharing (clauses 13.34 to 13.36) – NHS England retains liability in relation to the exercise of the Delegated 

Functions (section 13Z(6) of the NHS Act 2006) (clause 13.34).  NHS England has a right to claim back from the 

CCG for any Losses that it suffers as a result of the CCG’s negligence, fraud, recklessness or deliberate breach of 

the Delegation or the Delegation Agreement (clause 13.35).  NHS England can either require payment from the 

CCG for any Losses, or NHS England can make adjustments to the Delegated Funds to reclaim the Losses under 

clause 13.3. 

14 Claims and 

Litigation 

The CCG is responsible for any Claims under the Primary Medical Services Contracts and will retain conduct of 

any Claims (clause 14.3).  The CCG must comply with the requirements set out in clause 14.4 when dealing with 

any Claim or potential Claim (for example, the CCG must comply with any policies issued by NHS England from 

time to time about the conduct or avoidance of Claims and the pro-active management of Claims and must 

provide copies of any correspondence and claim documents to NHS England). 

 

Subject to Schedule 5 (Financial Provisions and Decision Making Limits) and clause 14.4, the CCG is entitled to 

conduct a Claim in the manner it considers appropriate and may pay or settle any Claim on such terms as it thinks 

fit (clause 14.6).  Please note that, under Schedule 5, NHS England is required to authorise the settlement of any 

Claim where the value of the settlement exceeds £100,000.   

 

NHS England has a right to step-in and take over the conduct of any Claim (clause 14.7).  If NHS England 

exercises this right, it can conduct the Claim in the manner it considers appropriate and is also entitled to pay or 

settle the Claim.  NHS England also has the right to “step-out” of any Claim after it has exercised its step-in rights 

and so transfer conduct of the Claim back to the CCG (clause 14.8).   
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T.  NHS England can either require payment from the CCG for any Claim Losses, or NHS England can make 

adjustments to the Delegated Funds to take account of such Claim Losses (clause 14.11). 

15 Breach Clause 15 sets out NHS England’s rights where the CCG does not comply with the Delegation or the Delegation 

Agreement.  If the CCG breaches the Delegation or the Delegation Agreement, NHS England can exercise its 

escalation and termination rights under the Delegation Agreement and/or take steps (as it considers appropriate) 

under the CCG Assurance Framework (clause 15.1).  NHS England can also choose to waive any non-

compliance by the CCG, ratify any decision by the CCG, revoke the Delegation and terminate the Delegation 

agreement, exercise the Escalation Rights set out in clause 16 (see below) and/or exercise its rights under 

common law (clause 15.2).  NHS England may only waive non-compliance by the CCG if the CCG provides a 

written report to NHS England setting out the reasons for its non-compliance and a plan for how the CCG 

proposes to remedy the non-compliance (clauses 15.3 and 15.4). 

16 Escalation 

Rights 

Clause 16 sets out further courses of action available to NHS England in the event of breach by the CCG – NHS 

England may require a suitably senior representative of the CCG to attend a review meeting with NHS England 

and may require the CCG to prepare an action plan and report (to include details of how the CCG proposes to 

remedy the non-compliance) (clause 16.1).  

17 Termination This clause describes how and when the CCG and NHS England can terminate the Delegation and the Delegation 

Agreement. 

 

The CCG may notify NHS England that it requires NHS England to revoke the Delegation and terminate the 

Delegation Agreement with effect from midnight on 31 March in any calendar year, provided that (i) on or before 

30 September of the previous calendar year, the CCG sends written notice to NHS England of its requirement that 

NHS England revoke the Delegation and terminate the Delegation Agreement, and (ii) NHS England and the CCG 

meet to discuss arrangements for termination and transition of the Delegated Functions.(clause 17.1).  
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NHS England may revoke the Delegation at midnight on 31 March in any calendar year, provided that it gives 

notice to the CCG by 30 September of the previous calendar year (clause 17.2).  The Delegation Agreement will 

terminate immediately if the Delegation is revoked or terminated (clause 17.4). 

 

NHS England may terminate the Delegation and the Delegation Agreement at any time under clause 17.3 

(including if the CCG acts outside of its delegated authority or fails to perform a material obligation under the 

Delegation Agreement). 

 

Clause 17.5 sets out arrangements following revocation and termination of the Delegation and the Delegation 

Agreement.  The Parties must agree a plan for transition of the Delegated Functions from the CCG to a successor 

commissioner and must comply with their obligations under the transition plan. 

18 Staffing Clause 18 sets out basic information on the three Staffing Models under which the CCG may engage staff to 

undertake the Delegated Functions.  The CCG may only engage staff to undertake the Delegated Functions under 

one of these three models (assignment, secondment and employment) (clause 18.1). 

 

Within 6 months of the date of the Delegation Agreement, the CCG and NHS England must agree which Staffing 

Model the CCG will adopt (clause 18.2).  Until NHS England and the CCG agree on a Staffing Model to be 

adopted, Model 1 (assignment – where the staff of NHS England remain in their current roles and locations and 

provide services to the CCG under a service level agreement) will apply (clause 18.3).  Schedule 8 (Assignment of 

NHS England Staff to the CCG) sets out the terms that will apply under Model 1. 

 

The CCG must comply with any Guidance issued by NHS England in relation to the Staffing Models (clause 18.4).   

 

The Delegation Agreement confirms the understanding of the parties that TUPE will not operate to transfer the 
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employment of NHS England staff to the CCG on commencement of the delegated co-commissioning 

arrangements, but if TUPE does apply (by operation of law), NHS England and the CCG will cooperate and 

comply with their obligations under TUPE (clauses 18.6 and 18.7). 

19 Disputes Clause 19 sets out a mechanism for resolving any disputes that arise between the CCG and NHS England under 

the Delegation Agreement.  The parties must first try to resolve any dispute between their two nominated 

representatives.  The dispute will then be escalated to the CCG’s Accountable Officer and a director or other 

person nominated by NHS England.  The parties may then attempt to settle the matter by mediation in accordance 

with the CEDR model mediation procedure.  If the dispute still cannot be resolved, it must be referred to the 

Secretary of State for Health, whose decision will be binding on NHS England and the CCG. 

20 Freedom of 

Information 

Under clause 20.1, NHS England and the CCG acknowledge that the other party is a public authority for the 

purposes of the Freedom of Information Act 2000 (FOIA) and the Environmental Information Regulations 2004 

(EIR).  Each party must provide the other with all reasonable assistance and co-operation to enable them to 

comply with their obligations under the FOIA and the EIR (clause 20.2).  NHS England may issue a protocol on 

dealing with and responding to FOIA or EIR requests in relation to the Delegated Functions (clause 20.3). 

21  Conflicts of 

Interest 

The CCG must have regard to all relevant guidance published by NHS England in relation to conflicts of interest in 

the co-commissioning context (clause 21.2).  In addition, the CCG must comply with its statutory duties in relation 

to conflicts of interest and must perform its obligations under the Delegation Agreement in such a way as to 

ensure NHS England’s compliance with its statutory duties (clause 21.1). 

22 Variations Clause 22 sets out the process for varying the Delegation Agreement. 

 

A variation of the Delegation Agreement is only effective if it is in the form of the template variation agreement set 

out at Schedule 6 (Template Variation Agreement) and is signed by NHS England and the CCG (clause 22.3).  A 

variation must not contradict or conflict with the Delegation (clause 22.4). 
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NHS England has a general right (set out in clauses 22.5 to 22.10) to implement National Variations to the 

Delegation Agreement, for example to reflect any changes to the Delegation or changes in policy.  NHS England 

must notify the CCG of a proposed National Variation (clause 22.5).  The CCG must then confirm to NHS England 

whether it either accepts or refuses to accept the National Variation within 30 days (clause 22.8).  If the CCG 

refuses to accept the National Variation, then NHS England has the right to terminate the Delegation Agreement 

and also revoke the Delegation (clause 22.10). 

23 Counterparts Clause 23 states that the Delegation Agreement may be executed in counterparts.  This means that NHS England 

and the CCG can sign separate copies of the Delegation Agreement – each of these copies will be an original and 

together they will form one binding agreement. 

24 Notices  Clauses 24.1 and 24.2 set out requirements for the delivery of notices under the Delegation Agreement.  Notices 

must be in writing and may be sent by hand, post or email.   

 

NHS England may issue Contractual Notices and Guidance from time to time in relation to the Delegated 

Functions and how these should be exercised by the CCG (clauses 24.3 and 24.4). 

Schedules 

1 Definitions and 

Interpretation 

Schedule 1 sets out the meaning of all of the defined terms used in the Delegation Agreement. 

2  Delegated 

Functions 

Schedule 2 sets out further detail and obligations on the CCG in relation to the Delegated Functions.  Part 1 sets 

out specific obligations and Part 2 sets out more general obligations relating to the Delegated Functions. 

 

Part 1 paragraph 2 sets out the CCG’s obligations in relation to Primary Medical Services Contract 

management.  For example, the CCG must manage the Primary Medical Services Contracts on behalf of NHS 

England and must perform NHS England’s obligations under the contracts.  
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Part 1 paragraph 3 sets out the CCG’s obligations in relation to planning the provider landscape, including 

establishing new GP practices in the Area, managing GP practices providing inadequate standards of patient care 

and agreeing variations to the boundaries of GP practices.  Under paragraph 3.2, when the CCG is considering 

the form of contract (i.e. PMS, GMS or APMS) to use in relation to a new Primary Medical Services Contract, it 

must use the form of contract that will ensure compliance with NHS England’s legal obligations (including 

procurement law obligations).  Please note that, under Schedule 5 (Financial Provisions and Decision Making 

Limits), NHS England’s sign off is required before the CCG can enter into a new Primary Medical Services 

Contract with a term exceeding 5 years. 

 

Part 1 paragraph 4 sets out the CCG’s obligations in relation to approving GP practice mergers and closures.  

The CCG must undertake the necessary consultation when making these decisions and must fully consider the 

impact of any decision on the GP practice’s registered population and the population of surrounding practices.   

 

Part 1 paragraph 5 sets out the CCG’s obligations in relation to information sharing with NHS England in 

relation to the Delegated Functions.  The CCG must provide NHS England with information relating to GP 

practices in the Area so that NHS England can continue to gather national data about the performance of GP 

practices.   

 

Part 1 paragraph 6 sets out the CCG’s obligations in relation to making decisions in relation to management of 

poorly performing GP practices, including decisions and liaison with the CQC where appropriate. 

 

Part 1 paragraph 7 sets out the CCG’s obligations in relation to Premises Costs Directions Functions.  The 

CCG must comply with the Premises Costs Directions and is responsible for making decisions in relation to the 

Premises Costs Directions.  This includes applications for new payments and revisions to existing payments.   
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Part 2 sets out the CCG’s more general obligations in relation to the Delegated Functions, for example planning 

and reviews (paragraph 2), procurement and new contracts (paragraph 3), integrated working (paragraph 4) and 

resourcing (paragraph 5). 

3 Reserved 

Functions 

Schedule 3 sets out further detail in relation to the Reserved Functions.  The CCG will work collaboratively with 

NHS England and will support and assist NHS England to carry out the Reserved Functions (paragraph 1.2). 

 

Paragraph 2 sets out further details in relation to management of the national performers list.  NHS England 

will continue to perform its functions in relation to the national performers list, including considering applications 

and managing concerns, suspension, conditions and removal.  NHS England may require a representative from 

the CCG to attend local Performance Advisory Group meetings to discuss complaints or concerns about a 

particular performer.  The CCG must ensure that all complaints regarding a named performer are escalated to 

NHS England. 

 

Paragraph 3 sets out further details in relation to the management of the revalidation and appraisal process.  

NHS England will continue to perform these functions (including the funding of GP appraisers and quality 

assurance of the GP appraisal process).  The CCG must not remove or restrict the payments made to GP 

practices in respect of GP appraisal. 

 

Paragraph 4 sets out further details in relation to the administration of payments and related performers list 

management activities.  NHS England will continue to perform these functions and will continue to pay GPs who 

are suspended from the national performers list. 

 

Paragraph 5 sets out further details in relation to the Section 7A Functions.  NHS England will continue to 
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perform the Section 7A Functions – however, the CCG will provide certain administrative services to NHS 

England. 

 

Paragraph 6 sets out further details in relation to the Capital Expenditure Functions.  NHS England will retain 

and continue to be responsible for these functions. 

 

Paragraph 7 sets out further details in relation to complaints management.  NHS England will continue to be 

responsible for complaints management (including complaints about GP practices and individual named 

performers, controlled drugs and whistleblowing).  The CCG must notify NHS England of any complaints it 

receives and must co-operate with NHS England when responding to complaints.  NHS England may ask the 

CCG to provide certain administrative services to NHS England in relation to complaints management. 

 

Paragraph 8 confirms that NHS England will carry out other ancillary activities that are necessary in order for NHS 

England to exercise the Reserved Functions. 

4 Further 

Information 

Sharing 

Provisions 

Schedule 4, together with the associated Personal Data Agreement, sets out the scope for the secure and 

confidential sharing of information between NHS England and the CCG under the Delegation and the Delegation 

Agreement.   

 

Paragraph 2.1 confirms that the Specified Purpose (for which the Relevant Information is shared and processed) 

is to facilitate the exercise of the CCG’s Delegated Functions and NHS England’s Reserved Functions.  Details of 

the Relevant Information to be shared and the lawful basis for sharing this information will be set out in the 

accompanying Personal Data Agreement (paragraphs 4 and 5). 

 

NHS England and the CCG agree to only to process the Relevant Information as necessary to achieve the 
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Specified Purpose (unless agreed otherwise in writing) and staff should only have access to Personal Data on a 

“Need to Know” basis, i.e. if the staff member’s function cannot be achieved without access to the information 

(paragraph 6).   

 

In sharing information, NHS England and the CCG must comply with the requirements of the Data Protection Act 

1998, the Human Rights Act 1998, and the common law of confidentiality to the extent these are relevant to the 

information shared as well as other information law requirements, and wherever possible only anonymised 

information should be shared (paragraph 9).  NHS England and the CCG must have appropriate technical and 

organisational measures in place to protect Personal Data against unauthorised or unlawful processing.  

 

Transfer of Personal Data between NHS England and the CCG should be done through secure mechanisms 

(paragraph 10).  

5 Financial 

Provisions and 

Decision 

Making Limits 

The table in Schedule 5 sets out financial limits for decisions that the CCG takes in respect of the Delegated 

Functions – where a decision needs to be made which exceeds one of these limits, the CCG must obtain approval 

from the individuals at NHS England listed in the table.  NHS England may update the table from time to time by 

sending a notice to the CCG. 

 

The relevant decisions, where the CCG must obtain NHS England approval are: 

 settlement of a Primary Care Contract Claim where the value of the settlement exceeds £100,000; 

 any matter in relation to the Delegated Functions which is novel, contentious or repercussive; and 

 entering into any Primary Medical Services Contract which has or is capable of having a term which 

exceeds 5 years. 

6 Template A template variation agreement is set out at Schedule 6 – NHS England and the CCG should use this template 
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Variation 

Agreement 

when agreeing variations to the Delegation Agreement. This is intended to be used for variations that may be 

required in future years once the delegation has occurred. 

7 Local Terms Schedule 7 is where NHS England and the CCG will set out any locally agreed terms. Local Terms may only be 

agreed between the CCG and NHS England on an exceptional basis, must be approved prior to the signing of the 

agreement and must not derogate from the terms and conditions of the Delegation Agreement.   

 

NHS England does not intend that there should be any locally agreed terms, other than in relation to: 

 details of any pooled funds of NHS England and the CCG;   

 resourcing arrangements between NHS England and the CCG; and 

 details of any particular services that the Assigned Staff will provide to the CCG under Schedule 8. 

  

  

8 Assignment of 

NHS England 

Staff to the 

CCG 

Schedule 8 sets out the terms that apply between NHS England and the CCG in relation to staffing until NHS 

England and the CCG agree which Staffing Model will be adopted for the co-commissioning arrangements. 

 

NHS England agrees to make NHS England staff available to the CCG to perform administrative and 

management support services, to assist the CCG to exercise the Delegated Functions (paragraph 3.1).  NHS 

England will continue to employ and be responsible for the Assigned Staff (paragraph 4.1) and will continue to pay 

salaries and benefits (paragraph 4.2).  The Assigned Staff will carry out their work from NHS England’s places of 

work (although may be required to attend the offices of the CCG from time to time) (paragraph 4.3).  NHS England 

will have day-to-day control of the Assigned Staff and the CCG will provide reasonable assistance and co-

operation (paragraph 5).   
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The CCG must let NHS England know if it becomes aware of any claim by or against a member of the Assigned 

Staff and the CCG will not settle a claim without NHS England’s consent (paragraph 6).   
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